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T # HE Cauſe of te Lite Rector mr Exeter bath 
been defended with as little Reaſon and as much 


Rudeneſs as tr was at firſt carried on; and yet after all 
theſe Aﬀronts and Indecencies, the Viſitation of 
the Biſhop of Exeter was not more legal in it ſelf, than 
the Proceedings after it have been juſt and hono- 
rable. }/hen the late Rector, upon the plain proof of 
fcandalous Grimes had juſtly been expell d, and his re- 
moval wou'd have contributed-to the quiet of i the.Col- 
lege, 'and to the peace and honor of the whole Uni- 
verſity ; the Vilitor however declin'd the exerciſe of 
that power, which in thoſe private Societies bis Prede- _ 
ceſlors have always.us'd, and depriv'd him of bys Office, 
act of his Poſſeſhon. Of all' the Heads of, 'Col- 
leges that ever were in that Univerſity, Dr. Bury. ? 
u undoubtedly the firſt, who, after the Viſitor's Sexes 
enjoy'd the favour of an Ejectment. | 64 nl 
Some time after, as ſoon as the Biſhop was inform'd 
that Dr. Bury expetted Redreſs in. the Courts of 
Weſtminſter, He, upon his own mation, defar'd ank 
obtain'd ' leave of waving his Privilege in the Houſe _ 
of-Lords. When afterwards the Cauſe depended. before. 
proper Fudges. is the (ourt, of. Kings-Bench, : Adr.. 
Painter, .uper bis Lordſhip's defare, endeavour 4 zo, Fl 3 
_ frent the Tryab, and. the other þ4 D, por A. zu 


q * -ought to have been praisd and commended bn an in- 
2520S, Adverſary,are nevertheleſs no fences againſt 
- the malice of 4 weak and infolent Libel, The ſean- 
| das, commg from ſuch hands, neither need nor deſerve 
an Anſ wer, eſpecially fmce they are level'd againſt aper- 
8 fon who i rhuch above the reach of thoſe Calyumnies. 
' © Thelntereſt, which the Viſitor pur/ud, 1s already 
| fecurd; the College which bus Pecan found: 
| ed, n, b him, reformd ; and that Society which m re- 
| # pet] of the Tenets there publiſh'd, and the Enormities 
| there committed, was the diſgrace of the Univer- 
| ity, i now creditable Member at leaſt, if not 
a» Ornament to #. 
| "The Duty which the Biſhop owd to the Church and 
F Univediry, i is already fuceofefulb diſcharg'd; the care 
' . and preſervation of both ® nuw happily entruſted td 
| other hands. The powers that be executed were hag d 
Une him by his religious Predeccflor; He, by apporntment, 
| & ſole Patron and Conſervator of that Society, and 
repreſents the Founder in his College, as well as 
| ſucceeds bim in bis Diocefs. 


 _ The Herdſie) Bribery, and other oroſs Immo- 
| ralities, clearly prov'd «pon the late Rector, occaſe- 
| ondthe Aportl.h and after it the Cenſure,  una- 
= rr | if tm =p the whole Univerſity 4h pi his rp 
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DEFENCE 
OST of thole that have read the Caſe of Exeter Col- 
M lee related and vindicated, are ſufficiently convinc'd 
kV that ſo bad a Cauſe: ftood in need of better Adve- 
cates.- . The, Pamphlert -( as the-Preface intimates) was de- 
ſign'd to draw over the unthinking part of their Adverſaries, 
and whatſoever influence it may poflibly have had up 
on them, it hath aot faild of a' contrary .effet' on the 
thinking part of their Friends; The only Art (if any) of 
the Ditcurſe is, Thar it 1s intricate and confus'd, ba per- 
plexes the Cauſe which it cannot refute. And therefore the 
plain and dire& Method of anſwering it, is to reduce the 
Controverſie to a Point ; and afterwards, in ſhort, to con- 
ſider the wide and immaterial Exceptions to it. | 
The ſingle Point then now in Ifſue is, Whether Mr.Painter 
be Refor of Exeter College: His Admiſſion muſt intitle him 
to that Office, and an Ayoidance muſt preceed and war- 
rant: his Admiſſion : It Dr. Bury then was rightly remov'd, 
there was room for a new Choice ; And, fince no other 
Objections are made, upon the lawfulneſs of his Expulſion 
the Validity of Mr. Painters Title. depends. The moſt _ 
notorious FHereſae,, groſs Incontinence, :. end oftpatibugs Bribery, *® * 
- = BY | B | F 
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are admitted to be good Cauſes of Expulſion ; but ir is 
pretended that the Biſhop of Exeter had no Conuſance of 
the Cauſc, and conſequently no Power of inflicting the 
Puniſhment. 
That the Biſhap is Ordinary Viſitor, and Patron of that 
* College, is not to be deny'd, and that none elle have an 
Viſtatorial Power therein, is admitted : Bur a ſcruple is 
rasd,' whether, and ,how- far this Power is. ſubjaft ro.Re. 
ftriftions, when ir is ſuſpended, and how- revjv'd : Whax 
are the imaginary Extenr and Bounds;' When "rhe abſence 
and return of this mtermitting Authority. | 
Ic is; pretcnded-then, rhavthe. Biſhop: of Exeter, tho 07- 


2 | Fiſuor of: that College-is bavr '$!lfrom- any Power of 


L rag Appeals, and is reftrainid-from any other than a 
- 57 on And that therefore, _ the Execu- 
bh of the Appeal by Dr. Maſter within the Qumquennium, 
* the \ cd Anchoricy off cy a Vitcarion' is. deter- 
nie | 
To prove chis Opinion, rwo Aﬀſertion _ be laid 
down. _ 
1. That the Viſ cataf” Exeter Cillx hath no Power of Tc- 
ceiving Appeals: + | 
2. That the Execution of a Commiſion f Appeal, amounts 
.. to « Viſtation. 
For if, the-Yifuor had: both Powers lodgd in him, it is 
- not pretended that che Execution ef- one derermines'the other ; 
and therefore ; their Cauſc depends 'on the Truth of both ; 
' _ ” ours on the Fallity of either of theſe Propotitions. 
'-- Theſe Poſitions. arc {o ablurd in+ themſelves, and fo il} 
| <cheajlet by. tho:Protaoters of 'them-; har they are refated” 
| as 
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as ſoon as explain'd ; and the whole Controverſte will va- 


niſh at the ſame time that the Terms are ſerled. Ir will not _ | 


be immaterial therefore to dilcourſe, of . the true meaning _and 
extent of the Words Fiſitor, Ordinary, Appeal and Yiſtation, 
and from thence to diſcover the groſs Errors and Miſtakes 
of the late Pamphler... _ 
And, here -þ muſt take leave tg make uſe of not only 
che Authorities of Common Law,but in a great Meaſure tq call 
in the Aſſiſtance of the Canon. For ſince the Statutes of 
Colleges have a neceſſary dependence on the Ecclefraſtical 
Laws, fince their Elections, Controverlies, and Proceedings 
are regulated by them, ſince laſtly Vifiration it (elf, if it 
is not now always circumſcrib'd to Spiritaal Societies, Was 
yet originally. usd in Churches only , and Religious Places © 
and ſtill purſues the uſual Forms of. the Canon Law; it 
it. abſolutely - neceſſary, and is uſual.in che Year Books, in 
Caſes of this Nature, to receive from. the Canoniſts the Ex- 
planation of thoſe Terms which are borrow'd from them. 
And therefore tho the late Author hath been pleas'd to defie 
the Grwil, and; Canon Law, yer all judicious.:and learned 
Men are ſatisfied, that as it is much eafier to: contemn 
Science than to. attain it; ſo in a Cauſe of ' Spiritual Canu- 
ſance, or which is neatly allied thereto, .it is much better 
to þave Canon Law, than. to want Common : For if, we look 
into. the late Caſe we ſhall find, that this ſworn Adver- 
lary-to Eccleſiaſtical Laws, took not his Malice againft them 
our of any great. propenſity to Temporal; and that Igno- _ 
sance. of \gne:, part;; of - Learning, is no. certain pretence to 
; ansther... -- ihe = 10 v.19 7.-40T ona 
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A PVifuor then who is in Law, always the Patron of a 
_ Society, anda Conſervator of the Local Statutes thereof 
is 'intryſted by Law to reform all Abufes and: Diſorders 
therein; ' and' ro: redreſs all Grievances 'of the Members 
thereof. IE Hs D3, 03T 
- The. Appointment of this Perſon, who is to be 7iſir, 
is the Act” ſometimes of the-Law, and frequently of the 
- Party: Bur when ever afiy Perſon by- good Authority ' s 
made Fiſitor ; the Law. it ſelf cafts upon him all the Powers 
incident-ro, and neceſſary for the Diſcharge of that Office. 
 AFxſttorts a Term of as certain, :and as determin'd, tho per- 
Haps nor of fo well known a Signification, as an. Execu- 
* Tor ; and therefore tho the nomination of the Perſon him- 
= felf may be from the Party,- the Authority is always aſcer- 
| tad by Law, the one is ex-Inſtitutione, the other ex Pro- 
ifrne Legis. *Ahd tho theſe Powers may be divided, and 
- mlacd'in\ſcyeral Perſons, as Viſitors, Ordinary and Extraor- 
> "dmary; yet where-ever any Perſon is conftituted ſole Y/ifitor, 
| and all others are expreſly excluded ; there the General 4p- 
| pointment' veſts him with all Authority requiſite to"the per- 
- formance'of his Duty. ' - For if the Place be of neceſſity viſi- 
* - table, theri\'the Rights of 7/i/itation, where-ever they: may 
| be lodg'd, 'and/'ro whomloever transferr'd, cannot how- 
* ever bediminiſhd, much lefs taken away. + And-therefore 
any #{chettonary Rules giveri'to a Perfon who is confels'd to 
* have theſdle Authority of Viſitation, ought to receive; eſpe- 
| cally ifthey fairly can, ſuch an Interpretation as 'is conſiſtent 
| With'the'known Powers of a Piſtor,- and+the: Will of-che 
Founder. For whoſoever by plain Words conftituces a Viſor, 
and afterwards is conceivd by doubtful Expreſſions to 
' ; | deprive 


NS 


_ him of the Power neceſſary for that Office, muſt 
cit 


er deſign to transfer this reſerv'd Authority to ſome other, 
or. for ſome time - at leaſt to exempt the Place from- any 
Vifitatimm. Now if the Exemption of ſuch a Place -from 
Viſitation, for ary time, upon any Grievance or Enormity 


committed, be repugnant to Law, and the letting-in of 


another Fiſtor, be evidently contrary to | the declard Will 
of the Founder ; then it follows, that theſe reftrictive Di- 
rections may and ought: to be ſo conſtrued, as 'may nei- 
ther be repugnant' to the Will of the Founder, nor deroga- 
tory to the known Law of the Land, © 017 DYO8S 


- - This: General Power 'of Viſitors, is inot only (as will 'after- | 


wards appear) allow'd in all Books * of: Canon Law; but 
is likewiſe frequently in the Jear Books, and other Reports 
of Common Law preſum'd and acknowledy d. Rag: 
'Lirtl. Se8. 139. "* If they which hold their 'Tencments in 
© Frankalmoign will not, or fail to do Divine Service; The 
© Lord may not diftrain, but may complain of this to 
< their Ordinary or Viſitor, praying him, that he will lay 
£ ſomes Puniſhment and Correftion;'for this; and alſo: 'pro- 
vide, 'that ſuch Negligence be no more done; arld the' 0+- 
dinary or Viſiter of Right ought to do this : And Coke p.' 96. 


"=, 


Expounds of Right, de Droit, in the Right of his ' Opie: - 


And therefore that the Powers that belong; to the Office of 
a Viſitor, are ſuch asican corre&t-at any time'all Failures avid 
redreſs them. | | 3g 8025.8 bh 
. a Fra. de Pav. de Viſ. Marianus Sec. de Viſ. trols, v, 'Vif. Menido #e 'Fure 2 d. dedVil. 
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" ted - 3-566 by FR Statute 2 H, Fo 4 "Vikcor are wy 
pointed to.enquire into the Governance and State of Hoſpitals, 
&e. and of all other Matters Al por reſtriction, of Of- | 
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Hatiqn mg the College, as __ Founder kimſelf; and therefore - 
it is *evident, that in both Laws the Univerſal Juriſdiftion of all 
xelatin to the State of the- Society, and:the Governance 
cat. 1 is of Ri bt, and of neceſſity committed to the Vilitor. 

*. Now if. this Rude holds in the Caſe_ of a Viſitor in 
' General, it is infinitely more ſtrong for -him, -who is con- 
ftitured| :Ordinary, or - Ordinary Viſitor 5 For that. Ward, as 
well ;in- Canon, as in Civil Law, ( and | ſince, - as theice 
receiv'd) in Common , implies and carries- with it origi- 
nal and univerſal Jurildiction. An Ordinary is diſtinguiſh'd 
85 ram a.i Delegated ;: ſo. from a reftraind Judge, he hath 
within. his Sphere, and - within his Forum ( whether Se- 
cular, Eccleſiaſtical Or mixt) the Conulance of all Cauſes 
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whatſoever, and that of himſelf, without .any deputation; 
And therel#t# tho the Nature. of the Cauſes, and [the pro- - 
cedure upori them may be different; yer as to the riſe 
and extent of the Power, the Juriſdiction of all Ordinaries 
in-rheir. reſpective Courts muſt; be the ſame, and equally 
Univerſal. 
Now then-as the Canon for prevention of - Proxies re- _ 
ſtrains the Biſhop, tho Ordinary to triennial Viſatations of 
his Dioceſs; 'fo the Local Statutes for prevention of Spor- 
tulage, limit Viſitors to a Quinquennial Viſitation of their 
Colleges: And yet the Canon, and the Statutes that re- 
ſtrain, the Solemn V ifatation, : bar them nor in the mean time 
from the” ordinary - Af - of Juri i/diftion, A general and 
chargable Enquiry ex Offcio-mero into Matters undetected is 
limited ; but a redreſs of emergent Grievances, © and. the- © 
Conulance of. Mareers delated, as neceſſarily incident! rohis: 
Office" of: Ordinary, -nexher- is, nor without .an apparent" 
Failure. of Juſtice can'be taken away, or” reſtraind. -  And' 
therefore 'as in-all Dioceſes, fo in all Colleges, where) 
the Right! of a triemualiior quinquennial Vilicarion .is lodgd, 
there in the ſame; Perfon, this Power of redreſling Grivancks 
in” the- interval; hath always been preſum'd - and allowd. 
And. as- the. Praflice in all Colleges hath always been the 

ſame, fo is thereaſon of it too : An Univerſal Proviſion for all 
| Grievances i is deft ignd; the Redrefs- of: them is Deed 44: 7 
- Ordinariesand Vilitors only ; and therefore —_— Power do 
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 Viſctatio intromittit ur ſepins neceſit ane exiftente, ugolin'þ, 1035) Potion: 2 2g A þ 
Regula que riſpicit-Commune, & regularem viſitationim, que Rs tian ft” apy LL Y privibte 


ztgratam, {+ cayſa-ſubtſſe. Marian, Socin, de Viſ. .Seep. 241. | 
"This F/a. at Fas calls Cuotidiand FViltath, Joe fit qutidh x multixcahfls emr'erntild. 
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- and:muſt doring/the triennial Term extend it {clf to any oc- 
- . cafional Exorbicances.  1t is further obſervabl&@har an Or- 
dinary is {aid 'to have an internal Juriſdiftion, - and ſuch an 
ene: as-is oppoſite. to a-forreign Authority; and therefore 
when; Biſhops: viſit:their/ own * Hoſpitals de. Jure , they 
a&t as Ordinaries, but when appointed by the King, they 
« have-only. a borrow'd, | forreign, and delegated Juriſdiction, 
When: Brſhops'wisited their :Dioceſes,:' they were domeſtick 
Judges ;.-bur: when tanquam Sedis Hpoſtolice-delegati, they visi- 
red Monaſteries and places exempt; they had only an extra- 
 -ordinary. and derivative Autharity. | | 
»:iThis is:the[Power: of a Viſtor,; which may and ought to 
Lenexetcisd-in thoſe Places: that are :of. right vifitable, and 
therefore it is: next to-be xemark'd, that not only Churches, 
but: all.:Free Chappels , all *. Hoſpitals and religious Houſes, 
.asi.\veelt-of iSeculars as Regulars, all Univerſities and  Col- 
leges:;: all *::Lay-Confraternities inſtituted for charitable; De- 
Sens, and in. ſhort, all Loca pia, whether they be eccleſia- 
ſlical,- lay, -or mixt Societies, - are in both Laws, Canon and 
"Common, dubject to Viſitation; And therefore if, no - parti- 
ular Viſttor tbeiappointed- by the Founder,..;. and-inq. other 
proviſion: is by Law made for the Viſitation; then:the Ca- 
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non and Statute ſupply the Omiſſion, and entruſt the Ord:- 
nary of the Place with this univerſal Juriſdiction. There 
is no preſcription againſt Proxies, no more than againlt 
Tiths; the one is as incident to a Viſitation as the other to 
Inſtruftion'; and both thoſe are and have been eſteemed of 
indiſpenſible neceſfiry. Viſitation is as incident to thoſe 
Societies as a Court to a Manor, and is equally'of common 
right and of common neceſſity : And theretore * it is , and 
was a -received Rule in both Laws, that of ſuch viſitable 
Places and Perſons none can in any place be wholly ex- 
empt, but muſt eicher be immediately /ubjef# ro one, or 
reſervd to another Power. | 

Now there are two Methods by whichall Grievances and all 
Exorbitances may be brought into queſtion before the Viſt-- 
tor ; one is the Complaint of the muy aporiev'd ; thegther the 

eneral Enquiry of the Viſitor himſelf into all the Offences of 
his Subjects : The former is by the Proſecution of the Party, 
the later « 2 the mere Office of the Fudg ; the one of thele, 
tending to the Redreſs of particular and occaſional Grievances, 
gives foundation to an Appeal; the other, aiming at the 
Reformation of all general growing Miſdemeanours and 
Exorbitances, affords Matter for a Yi/itatiom. Now tho 
it is certain that all Viſitors are entruſted with both theſe 
Powers, as equally neceflary for the preſerving the College, 
yet 1s it no leſs evident, that both thele are diſtinct in their 
Nature and End; and that nothing but groſs Ignorance can 
confound them. ' Nothing bur Complaint made to a ſupe- 
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rior Jadg by a particular. Perſon,: in his. own. neceſſary de- 
ence for his own private Intereſt, and which tends not ſo 
much to the Puniſhment of Offenders:, as to his own Re- 
lief , - can produce and” occaſion. a; Commiſſion of Appeal. 
Buc the Confeſkon of his own Subjects, made upon Oach 
co. 2 Judg, upon his enquiry for the Execution . of Jaſtice 
and which -propounds not any private Amends and. Satisfa- 
Qions, but the publick Good, and. the Safety of, the Bady 
. Corporate is; the groingoof » Foal: :-,. - 

' Now then, {ince | haye in ſhort laid down the .neceſſa 
Powers of a Fiſitor and an Ordinary; the uſual Methods of 
their Procedure upon an Appeal, and in a Yiſfitatim; and 
laſtly have ſhown the Nature of Places .wi/table ; it re- 
mains as briefly to apply theſe certain and general Rules to 
the- preſent Caſe in- queſtion. , IE 
| The Foundets of Colleges then as they deſign the Perpe- 
ruity of their Eſtate, fo they equally delire the Continuance 
of their own Laws and local Statutes. *© Their Truſtees 
for enforcing theſe Orders and Confticutions are. by. Law 
cheir Heirs; and, by appointment, uſually,among Biſhops, 
their Swcceſſors. Theſe are, in reſpect of their Proteion of 
the College, called Patrons; in reference to their Juriſdiction, 
Vifitors. For as It is a certain Rule, Thar a Founder hath 
in him the Power of -/;/atation, 10 is i no leſs.controverted, 
that a * Patron, _ who is leco Fundatoris, ſucceeds ro. thoſe 
* Rights, and by conſtruction of Law, is /i/itor.' Ofrentimes, 
as is caſe to be ſeen inthe Charter of ancient Hoſpicals and 
religious Societies ;. there is nothing more ſpecifi'd than Piſa 


a 6 H. VIl. 14. Fitz. N. Br. fc. 93 94. b 8 E.N.L. Pk 29. & 250. 
tatorem 


L 283 
tatorem- rehnquimus; and in others, Patronum defignamus * 
and thoſe words only- by plain and neceſſary implication» 
convey'd the viſttatoria} Juriſdiction in its full extent and 
latitude. The Power af receivin Appeals was ſo. great 
and fo necelfary:.a part of that Aythoricy, that tho.l find in 
very few Statutes of Monaſteries and religious Societies, 
char Liberty expreſlly "given them , yer was it preſumd, 
own'd and prattisd in all. Whether the, vi/itatorial Power 
was lodg'd in the Ordinary.of the place, the Principal of 
the Order, the ſuperior Abbot, the Capita Ordinum, the 7u- 
dex Academicus, the Conſervator Univer ſti, or laftly in the 
local Vifitor of the' College, -.it is a certain undeniable Propo- 
ſcion, that wherever the entire Power of Yiſitor is placd in 
one Perſon, there, as. an incident to the Office, the Redreſs 
of Grievances upon Appeals was by Law veſted and ſetled. 

\ And therefore;-tho.the.pretended Reſtrictions are as ftrong 
in: almoſt all Colleges in the Univerſity as in Exeter , there 
is not-one, ar leaſt of any ſtanding, wherein Appeals have 
not conſtantly been. made to the /i/itor. And as Cuſtom 
and common Practice have own'd the Yijitors Authority 
herein, ſo likewiſe the Courts at Weſtminſter have counte- 
nanc'd and approvd it, And thercfore in Apleford's Cale, 
Mic. 2:2. Car. B. R, in Widrington's Caſe, Fill. 13. and 14. 
Car. I. B. R. in © Dr. Lewis's Caſe, Provoſt of Oriel.. in 
Parkinſon's Cale, 1” W.gr: M. BR. in Prooft's Cale, lll. 3* 
W.22M.B.R. it is reſoly;d, That the proper Remedy of all ex- 
pelld or injur'd Heads Fellows or Members of Colleges,lies in 
an Appeal to the local /iſuor only, and that they are conclud- 


See Parrick'sCaſc, Hell, 18, 19, Car. IL.B.x. 
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ed by this determination. © Tf there -be a Juriſdiction in 
*« the Pfrtor, ſaith my Lord C. ]. Hales, and he hath de- 
* termin'd the Matter, how will you get over that Sentence ? 
* and thereupon a Mandamus was deny'd. Burt if a Fellow 
| had no Viſitor to whom ht might appeal, as in Herns Caſe, 
the Mandamus was granted and adjudg'd good. Since there- 
fore inall other Societies and Monaſteries an Appeal to the Vi- 
fitor hath. been granted, fince in all Colleges ic hath been us'd 
and allow'd, and ſince as in all foreign Courts, fo eſpecially in 
thoſe of Weftminſter it hath been unqueſtionably admitted, no- 
thing needs further to be added to the Confirmation of it,than 
that in Exet.Coll. the Statutes do more plainly caſtthar Power 
upon the /;ſitor, than in moſt other Colleges of the Univerſity. 
The Statute De Y:fat. ſays, Adeo pronum 5 ad malum pro- 
clive eſt bhumanum genus, © uti quotidie videmus, varietas tem- 
porum optima queque aufert, & mutat, ut on ſit in noſtra po- 
teſtate eas candere Leges & Statuta qua non violet aliquan- 
da aftuts, & verſipellis, aut male interpretando aut aliquid 
fraudis ingerendo. aut excogitando modum 'quo nodum quamvis 
- Hlerculeum diſſolvat. | 
Diſtnfions, he was ſenfible, were to be: found out ; the 
Statute might cafily be eluded ; Bribery might be conſtrued 
Repairs ; Promotionis cauſa might be interpreted a Benefice, 
and therefore againſt all theſe Evils he provides a/Y4ifttor, un- 
' happily not forefeeing, thar even this Remedy it ſelf might 
male interpretando be diftinguiſh'd into nothing. © | 
Nos eam ob caufam,” ea que duximus noſtro tempore utilia & 
commoda, inferentes quod ea conſervanda refteque interpretanda 
attinet, confidimus authoritati & benignitati Epiſcoporum Exoni- 
enſtum Succeſſorum noſtrorum, quos difbi Coll, Patronos &* Vijt- 
| | tatores 
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tatores relinquimus, ut illi qui ex ſua liberalitate &* mera beniqutate 
addufti ac fervida charitate in fidem Chriſtianam inflammati, ad. 
hoc Alvearium conſervandum invigilent, ut Statuta & Ordina- 
tiones dit Collegit firmiter obſerventur, virtutes & diſcipline nu- 
triantur poſſeſſiones & bona ſpiritualia & temporalia proſpero ſtatu 
floreant, jura, libertates &+ privilegia defendantur & protegantur. 

Now I would willingly know, -whether relinquimns 
Patronos, & Viſitatores, be operative Words or not; whe- 
ther confidimus autoritati & benignitati Epiſcoporum Exo- 
nienfjlum #t ad hoc Alvearium conſervandum invigilent ut 
Statuta &* Ordinationes dicti Collegu firmiter obſerventur, Cc. 
are fit for an univerſal provition; and do conſequently lodge 
in the Viſitors thereof an Univerſal Furiſdiftion 2 whether it is 
poſſible ro defend Poſſeſſiones &* bona ſpiritualia & temporalia 
by a Viſitation once in Five Years, which may be dilapi- | 
dated in leſs than-oze; whether ir will be eafte protegere Ja. 
ra & Libertates of the Members thereof, by reſtoring them 
Five Years after Expulſion 2 Could there * more exprel- 
ſive, plain and extenſive Words found our for the Settlement 
of the Viſitatorial Power ? and can it afterwards be thought 
that the Founder deſign'd to expoſe his College and the 
Members thereof to all growing Evils, to all occaſional Grie- 
ances, and emergent Exorbitances and Combinations? 

It is plain then that the Founder repos'd the whole Truſt 
and Care of the College in the B. of Exeter his Succeſlor ; 
and to that end confticured him Ordinary Viſitor, and Patron 
thereof, in ſo om and expreſſive Words, that in all the Ap- 
pointments of the /iſicors,cither of Hoſpiralsor of Monafteries, 
or of Colleges; I never ſaw, and believe there is nor, any one 


Inſtance whercin larger Powers were granted to a Man, and 
__ where- 
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| Where the Grant was ever made with more Solemnity.: And 
. therefore, if this Power ( which is an impoſſible Suppoſal ) ; 
but if ic ſhould fail in its bottom, I dare, upon enquiry, 
, affirm, -that no wifttatorial Juri/diftion of. Churches, Fdoſpitals 
and ''Chappels, can upon more-expreſlive:Words' be  main- 
rain'd and ſupported, and. that all' the proviſonary Conſti- 
- tutions of thoſe Societies were vain and idle Appointments. 
For_ if Founders do adjure, and in Fiſceribus Feſu Chriſti be- 
ſeech their Succeſlors ; ut fervida Charitate in . fidem Chriſtia- 
nam inflanmati, they ſhould expell all Heretic from their So- 
ciety; and if afterwards their Saviour in this very College 
_ ſhould be expor'd as a Galilean Vagabond, and a Crucifi'd. Va- 
abond, and if all the Fundamentals and Articles of Faith 
ſhould be therein ridicul'd ro the known difturbance and 
abhorrence of the whole Univerſity in a moſt ſolemn manner 
dclar'd ; and if, laſtly, it is-impoſlible for the ſole Viſitor of 
that College to give any redreſs herein, or to allow any leſs 
ſcope to the Rector for Libelling his Saviour here then a 
Quinquennium ; then it muſt be allow'd, I ſuppole, that theſe 
Rules and Orders were inconſiſtent and null, and the well 
meant Dreams of their Religious Founders ; But if an Univerla- 
lity of Juriſdiction, as plainly it is, be lodg'd in the Biſhop, 
and may upon ſuch Emergencies be exerted, then is the 
Founder conſiſtent with himſelf, then his plain Words will 
have their due Force; And the College according to his ap- 
pointment may be govern'd and preſferv'd, 11G 
. - 1 ſhall inſiſt now on no more than one other Branch 
of the Statute. Quos quidem Reforem. Subreftorem, & Ele- 
Fos, ac praterea Miniſtros quoſcung; & Famulos, predifto Do- 
Sb | mino 
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mino Epiſcopo, &* ſuo Commiſſario, ſed nalli alli, volu- 
mus &* pracipimus effeftualiter intendere & parere. 

As before, the Biſhop was appointed Viſitor ; ſo here 
all ochers are barr'd from any Partnerſhip in the Authority : 
The Powers that were given him are intire, and undivi- 
ded; and all the Controverſies are taken away, that uſual- 
ly ariſe from concurrent and interfering Juriſdictions. #1 
| Now ance by expreſs Words {o: large Authority is ways 

ly lodg'd in the Biſhop of Exeter ; let us conſider what is 
offer'd' to divelt him of this Power. 

4. A Fellow hath ſworn not to commence a Suit 
againſt the College, and hath renounc'd the Right of Ap- 
pealing. 

Omm Action contra Reflorem, Ec. quomodolibet appellations- 
& guerele in ea. parte faciendis £3* quarumcung; literarum #n- 
petrations, precibus principum, prelatorum, Cc. quibus- poſſem ad 
Jus, titulum & poſſeſſionem' vendicandam reconciliari, ac quibuſlibet 
furis vel fafti remediis, per que me petere poſſem-in integrum 
reftitui, quantumcung; alias mibi probitatis © vite merita ſuffra- 
'gantwr mM vim pact renuncio. Here] 

; Now it in this Oath it ſhould be admitted that the 
general- Words ſhould include the Yifitor, as they plainly 
do nor; yet nevertheleſs how can any. Judge be ſworn. 
out of _ his Authority by a Fellow 2 If he had nor 
Power of receiving: Appeals before, 'The Oath under this 
Interpretation would be wa ; and if he had, the Oath, 
'in regard of the Viſitor would be id and :meffectual. 
It all che Tenants. of .a:'Mannor ſhonld ſwear nor to at- 
rend-/the Coun, the Oach- would not. only be illegal in re- 
. fpeR of the Tenants, but vain in reference. to rhe Lord. 
J The: 


The Oath is not defign'd to take away Juri/diftion from 
'the Judge ; bur to take away ſome Liberty from the Fel- 
low; It Men ſhould upon Oath ſubmit to Referees or 
Arbitrators, the Power of the Courts would not be dimi- 
niſh'd, but the Right of the Subje&s reltrain'd ; for it is 
a vain and ſenſeleſ conceir, that if my Authority, of what 
Nature ſoever,whether from King or Subject be legally veft- 
- .ed in me, any Man by his Oath can ſwear away my Jnriſdi-. 
CH. - | R | Mt 
2. This Opinion as abſurd as it now ſeems, is more ſo, 
it as really, there is not, are there be no ſuch Oath ar all: A 
Fellow renounces indeed Appeals in General, 'and thoſe 
Words of Latitude are put into a certain and determinate 
_ 'Signification. | EE 
© Now the /4ſitor cannot come under thoſe Words, how- 
ever large and extenſive ; the Yifitor hath a domeſtick and 
internal Forum; and whereas a Complaint to him is an 
application to an ordinary Judge.; An Appeal in propriet 
_ -of Speech is a recourſe to a em or ſuperior and extra- 
ordinary Juriſdiftion : In all Abbies, and in all Colleges, in 
all Inſtances of Canon and Common Law, theſe general 
Words excluded any other Authority, except that of the 
FAfitor ; but did ſecure and ſtrengthen his Juriſdiction. And 
therefore when the Statutes of Exeter College were made, 
the Founders well knew the Power of the Viſitor as ſct- 
led by Law ; \they knew the Practice of all” Colleges , 
from whence theſe Statutes were tranſcribd ; and therefore 
. -4f they had deſign'd. to put any: new Limitations to the /\- 
fitors Authority ; it is impoſlible ro think but they would 
have found our new Words to expreſs their _— 
en 
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Theſe Statutes, however ancient the College is, are of a 
late dare ; the Uſage of all other Colleges was then known 
and fixt, and therefore if any more than the cuſtomary Re- 
nunciation had: been deſign'd,, -che uſual Oath would never 
have been borrow'd and impos'd. All Letters 'of great 
Men are renounc'd; all forreign and vexatious Suits are for- 
bidden, and would. it not have been as caſte (ſince he de- 
ſcended to particulars) to beſtow one word upon the /iſ 
tor, andat leaſt by Name toexclude him?: The Ablurdity 

of thar Opinion, if ic needs be further demonſtrated, . ap- 
_ pears molt visibly in chis following Inſtance: The Refor 
is by, Oath barrd as much from all theſe juris 0 fat re- 
mediis per que: poſit in 'integrum reſtitui, and renounces them 
in vim patti, ..as well as the Fellows; and yet in the Sta- 


cure he is expreſly allow'd to appeal to the Yifitor. . Now 
would: a: Founder-give a Man a Liberty by Statute, which 
he' takes.away-by. Oath 7. Would he. ſertle a Right_ih: the 


Reftor in one Statute, and- oblige him to ſwear himſelf ouc 
of it in another ? It is clear then, that the Yi/itor was not with- 
in» the purview. of. that. Oath, and that the Refor .would 
have been guilty..of. no Perjury for appealing; to.him.\ Bur 
I leave it to his Polonian Caſuiſts to diſtinguith* him out of ic 
upon his farther Appeal. _— | 
. If chen the. /3/zor, hath. general Powers veſted in him by 


Law and by Statute; if he is the Conſervator of the Col- 


lege ; and. as in; theis. {Fs' he is formerly call'd | Patronus, 


and Snpremus Judex therein 3 if he can redreſs all Griev- 


ances, and hath-conſequently. the Power of Receiving Ap- 
peals.; it|is not. poſſible that ;a-Fellow's Oath, tha it ſhould 
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 thority ;-and if ſuch Oath doth not particularly name him, 
nor by Compariſon with other Statutes , was intended 
ro exclude his Juriſdiction, it is certain that the Authority 
remains entire; and, that 'in the ſame manner as Appeals 
lay to him before the Oath, they muſt be admitted co lic 
after it, | ie 
- 2. The ſecond Exception to this Univerſal Authority is 
drawn from the Words of the Statute de Y/. 

"Ea de Causa liceat Domino Epiſcopo Exon, qui pro tempore 
fuerit, & nulli alti, nec-aliis, quoties per Refiorem di&i Coll. 
& in.ejus abſentia Subreftorem, & quatuor alios ad minus, ex 
ſeptem maxme Senioribus Scholaribus fuerit requiſitus ; Nec non 
abſque  requiftione nlla' de quinquennio in quinquennium ſemel 
ad dictum Coll. per ſe, vel per ſuum Connuſſarium, quem duxe- 


F ' it, deputandum libere accedere. Cul quidem Reverend. Patr, 


ac. Deputato ſuo (preterea nemini) tanquam Patrono-7 Ordina- 
"rio Viſutatori, wigore praſentis ſtatuti* plenam_ concedimus poteſta- 
tem, ut ſnper omnibus & ſingulis particulis & articulis, in di- 
Ais Statntis contentis, ac de quibuſcunque aliis Articulis ſtatum, 
commodum, © ant honorem difti Coll. concernentibus aut que in di- 
fo Coll, ant 'aliqua illtus Perſona | fuerint- reformanda, aut cor» 
rigenda, Reftorem, Scholares, & Eleftos interroget, & inquirat, 
cordtque eorum unumgquenque .in Virtute Juramenti, & per cen- 
ſuras {i opus fuerit ad dicendum veritatem de pramiſſis omnibus 
. fingulis, &c. : 7 95 He 98436 OLD. 
_ I hath been before provd, that two/Powers are neceſla- 
rily lodg'd in a Viſitour ; -one is the erdinary juriſdiftion, 
which exerts it ſelf upon the injury and complaint of. any. 
- of his Subjects; and redreſles their grievances : | The other 
' an extraordinary and. general enquiry made by ” Jadge 
5 YO imſel] 
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himſelf ex ofio without . the inſtance of- the Party. Now 
this Statute doth not only veſt him by the former general 
words with the ordinary powers neceſfarily incident to a 
Viſitor's Office : But goes on likewiſe to aſcertain here his _ 
extraordinary Authority and to . fix the bounds of it. This 
Viſitation is general as well in reſpe& of Crimes as Perſons 
within the Judges territory and compaſs ; and is ſometimes | 
neceſſary and therefore not omitted ; but withal- troubleſome 


” 
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and chargeable, and: therefore reſtrain'd. In'this general en- 
quiry by Ofice which is by the Canoniſts call'd Offcium merum' 
the powers of the Judge are mych larger than upon an Ap- 
peal ; rhe merhod of the procedure different, and the occa- 
ſion of it are of as great, yet uſually not of fo urgent and. 

preſſing neceflity. And therefore ſince his Powers are great ; | 


| the ſolemnity of the Proceſs extraordinary ; and the Sportu- 


lage which is always incident to it, not ſmall; it was pru- 
dence in the Founder to allow the'uſe of ordinary Jariſdiftion 
always; and by that means to prevent the neceſſity, as well 
as .to reſtrain the exerciſe of his extraordinary Authority. 
And herein the care of the Founder was agreeable to that of 
the Church, for no Canons ever ſet bounds co any other than 
gainful Viſttations, nor ever thought fit to limit the Duty, 
but where it was recommended by Proxies. 

As this Juriſdiction then is {ct up by Statute ; ſo another, 
in Caſe of greatgmergencies is likewiſe plac'd'in the Viſitor; 
which is a Vi/atation upon requiſition. This is a mixt Office ; 
and differs from a Viſitation becauſe it is granted upon denun- 
ciation. and preſentment, and upon the nine of the party ; 
and. yet. at the ſame time agrees not with Appeal'; becauſe 
ir proceeds by Enquiry and tends not to the redreſs of a 
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private grigVance, _ but the regulation of ſonie publick enor- 


mity. ge | 
Thi Branch -of che Statute therefore, however ic may 
limic a Y:fatation, is fo far from reftraining Appeals, tha it 


enforces them;- for wheretever the extraordinaty Remedies 


are. limited, there is more occaſion for,- and more Latitude- 


to be given. to, the Ordinary Furiſdiftion. This is the plain 
and natural inrendment of the Statut e; this 1s that Unizer- 
fal _ Proviſion which the Founder deſign'd, which the College 
need, and which the Yiſitatorial Power was brought in to ſup- 
ply. Upon this ſhort view of the Office of Yiſitor in general, 
and upan. this enquiry into the Statutes of Exeter College, in 
particular, ic may. be fafely affirm'd, oo 


-.Þ. That all ſole Viſitors ſeparately, and all Viſtors ordi- 
473, ; 4nd extraordinary joyntly, have” as an incident to 
z; their Office, the Power of receiving Appeals. 

2. That this Power, as in all Churches,” Monaſteries and 
., -. Hoſpitals, /o i*n all Colleges bath by the reſpe&ive Vi- 
-.... fico s thereof,” been 4us d, and exercis'd, and mall Courts been 
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_” md. and allpyd. © OOO In 
. }- That the Local Statutes of *Exctet College do ii the 
[ame, and no other manner, then as the Canons and as the 
*- Seatur, of nf her Lllege, limit and reſtrain the ſo 
| lemn, ' extraordinary, and chargeable Viſkeatians'; but at 
the ſame time do weſt the' Viſkeos of the College, with all 

.. "ordinary Juriſdiction in its full extent and latitude. * 
+ 4+. That _ the Statutes .of Exeter College are” fo far from 
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recluding Appeals to, the Viiieor, "that they exprefly war- 
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neither 


vant them, and that the Oaths of the ReFtor and Fellows 
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neither can, nor by the plain and natural fenſe of 'the 
Words, are mtended to reſtram this Authority. 


If then the 77/itor hath power of receiving Appeals,Dr. Maſters 
Commuiſſion- is , Dr. Bury rightly as well as juſtly ex- 
pell'd, and the whole Proceſs legal and unqueſtionable. Ir 
is not neceſſary therefore to add what yet hath been ap- - 
parently provid, and will more fully be clear'd, that; if 
che Biſhop had no Power of receiving Appeals, and con- 
ſequently the Commiſſion 'was. void, and the Acts of it 
null and inauthoritative, yet however the Fiſttation- conld: 
not thereby be barr'd, - nor the Biſhops Right be caken. 
away, nor the Expulſion defeated. hs Te 

The Point being thus ſerled, it will be an caſter Matter: 
to conſider thoſe littie Objections, which have been ſtarc- 
ed by the Author of the Caſe, and have not yer been: refy- 
ted by Mr. Colmer, Some things there are in the Account}. 
which he ſays he does not underſtand, and perhaps it may 
be no eafie Matter.for me to bring down-my Expreſlions to- 
his Underftanding-; 'or his Underſtanding up to them; Qther _ 
Paſſages there are that in his Opinion need no- Anſwer, 
and they therefore ſtand in the ſame Condition they were, 
and want no Defence : Bur as to'the Exceptions taken, they 
ſhall have Anſwers that are very ſhort; and yer as:E ſup- 
poſe, full, *and no otherwiſe tedious, then becauſe ſuper- 
fluous and' unneceſſary. | bo 

Afﬀer the Hiſtory of Mr. Colmers Incontinence ,;. which: 
has been prov'd to be Falſe and-Immarterial;;; the: firkk:Pros 
Poſiribn aid down is, That an Appegl to:rberVaſirour i8by 
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En LC 22 ] ove, : 
- Oaths &&train'd ; and then he gives you a Comment on the 
reaſons of that Reſtraint. - 4 
For when he hath put ſtrange Orders on the Founder, 
which he never 'made : then he-- gives. the- Grounds , 
which induc'd 'the Founder to the waking of thoſe Orders. 
| The Ground then, that is reaſonably ſuppoſed to perſwade 
him tothis Policy, was the Peace and Quiet of the Houſe : 
Ad-:- oo 2 
| Were not all other Societies of Students as much defign'd 
for Peace and Quietnefs as Exeter College > Had riot Mo- 


_ naſteries Free-Chappels, and Religious Societies as little 


eccafion for Diſturbances and Quarrels as Colleges 2 And 
' were not their Founders weak Men to briiig them into 
Noiſe, Fends and Diflenſions , when they appointed a Vi- 
fitour, and gave him due Power of redreffing their Grievan- 
- ces; *andof deciding their Controverſies > Would there not 


- beimich' more Peace in a Diocels, if the Clergy were not 
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ſubje& to Viſitation? And if a Parſon, whoſe Study and 
Profeſſion entitle him to Quiet, might not be cited from 
« his-Home, - and ſubjected to che Complaint of every vex- 
atious' Perſon only for Herefie, Bribery, 'and Incontmency ? 
What Confuſion and Diſturbances the Statute of Hen. 5. 
» occaſioned in England, when it ſubjected Hoſpitals to Vi- 
”.  fitatidn, whoſe: Members before, were without any noiſe 
' -  robbd and deſpoil'd, 'and whoſe Revenues had been very 
quietly loft, and dilapidated? In ſhort, the taking away of 
Weſtminſter - Hall would. be an. efteftive Remedy againſt 
Champerty and Maiatenance, and troubleſom Law-Suits and 
- © Goncention/ would quickly : ceaſe, if we would remove the 
- Counts, in which they are to be ended. | 


' But 


[ 23] 
But now for once I would deſire him to make as: 
many reaſonable Suppoſals, as he will for the late Reftor, 
and ſuch Fellows of Exeter College as imploy'd him ; buc 
as few as poſſible for the Founders, who neither meed nor 
deſire his aſſiſtance. The Founders were Wiſe-Men, Stapul- 
don was a learned Biſhop: Sir William Petre a prudent Stares- 
man, and therefore ſuch reaſonable Suppoſals, tho of a Piece 
with the reſt of the Book, are ill ſuited ro the Character. - 
of the Perſons introduc'd. All the Peace and Quiet which. 
the College can aim at, or hope for, is promoted by the Of- 
fice of a Yiſitor, and their particular Happineſs conſalts in. 
having their Conrroverſies decided in a private and dome- » 
flick Court. And tho the Cenſures of a Yiſutor may. be. - 
croubleſom to thoſe Perſons that deſerve them; and a re-. 
view of the Cauſe try'd is not very: acceptable to-.ſome.. * - 
Judges; yer certain it is, that; nothing is more requiſite: 
than the Viſicatorial Power, for the due government of - the-. 
Society, for the prevention of Grievances, and Exorbitances ;, 
for the ſpeedy determination of Controverſies; and for. the; 
ſettlement of Peace and Quietneſs in the College.  Eſpeci-- 
ally ſince, [if there be no /iſitor that can give redrels. to, a: 
Fellow unjuſtly expell'd ; It is plain that a. Mandamus would: 
lie for him, as well as for a Pariſh Clark ;. and thar this; 
admirable Method of producing Peace and Quiet, would. draws; 
che Cauſe from. the /i/itor into Weſtminſter- Hall. 06 
"The next thing that he leaves me to explain, is anOath,, 
being acceſfory to. 2 Statute : Where-ever. an. Oath. is. xe-- 
lative to the Law, and the Senſe of one depends on- the: 
meaning of the other, .and the Obligation, .of one, relies'on: 
the continuance 'of the. other., here it is; acceſlory to. K., 
| : Now 


"Now: then, | Si continget - me ps FER att m bujuſmodi &, 
_ " intereſſe habentes corrigi, puniri, aut. 4 difti. Coll, ſuftentatione 
eftci C3 'expelli, excludi, privart vel: amovert propter mea forſan. 
F demerita, ipſum Reftorem , ſeu alias. Perſonas, ſeu; earum ali- 
-' quem, Cc. quantumcungz alias mii probitatis & wite me- 
rita ſuffragentur. eng. "FI 

-}In this Caſe therefore the demerita are (as is ellewhere-ex-. 

| ping) Canſs in 'Statutis contente : The -interefſe habentes are. 
ſuch as are appointed by Statute ; and ſince it is impoſltble 
;to know the extent of the Oath withour recourſe to the Sta- 
rate: The Oath is acceflory to it, and guided by it. 

-And if the: Statutes: are altcr'd by legal Authority : The 
matter of the Oath is likewiſe chang'd, -not the obligation ; 
and the Oath, as —_— obliges to the: performance of the 
new Law, as once of the old. :: _. is 

214; He proves thar legitime convitus: doth not mean a. convi- 
Rion* according” to thei: Law of England. For it. is plain to | 
hint that the Refour of the Collegecannot impannel a Jury ; 

nor adminiſter an Oath. . This is the. Phantom that he raiſes; - | tÞ 
 and;j being/his own, it is cafily refuted even by himſelf: pr 
. Foxrho*Marn elſe was to; abſurdias ro imagine, '[That: when: py 
the-Fourider had in every thing elſe purſued the Terms: and pu 
| Rales of Canon: Law , he would have borrowed the proof id: 
only of-a charge: from. the.Common::.. Bur: if: legitinia: convithio 
doth not amoumd to:a:conviftian by. a Jury ;camult it mean. © - 
nothing, - or muſt ic ſignifie a conviction.zithout ,/- ar againſt 
; wr for if ir doth not, it will not juftifie Mr. Colmer s Ex- 
wlbeae > 1qob. 2no bo iia7e ors bas co gnnd ads of his) 
 _ ©Topifihotonvidtoidhgh/acomvidion as the Statiues: direct ; 
of and where the-Scatures are-lileneyi2s ſach 2 —— the 
k Ag8 1 £1 aw 
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| . Law require, in/conformity to which theſe Statutes are made. The 
method of the ConviRtion in divers Laws is, very ofcen differeat 5 
 bur-vit* is aways grounded on a crime, and no crime can be ap- 
| = to'4* perſon but- by proof. In con.mon Law a Verdict -is 
founded *upon evidence ; and' is preſumed to be made in 
- purſuance'of itz In Canon” law, where Trlals are made by Wi:- 
neſſes, not by Jury, nothing but the confeffion of . the Parties, 
the "Teſtimony of two witneſſes, or the Notoriety of the Fad 
can make 2 Convittion. And therefore as in one the Sentence 
of a Judge cannot convie any man, * when ſupported by no ver- 
dif; fo 10 the other it is equally void, whep founded on xs 
evidence. A man cannot renounce his Right to legal Proceedings , 
If he hould agree to be fentenced uncited avd unheard, and 40 
þe- convited without proofs ; it is a void Agreement , and fo 
utterly null 'and illegal, that the is pai cannot ſupport it : 
Sententis ' nulla poteſt partinm conſenſu ut valecat, non tanquam 
tis fed tanquam contrafins : Cald, Cons. 1 38. CE 
The Fellows of Exeter might be convicted of Incontinegce. 
as” the Statutes -'of other .'Colteges dirett per idoneos teftes, 
> fatti evidentiam; -or as Clarks are to be Cconvie of it, 
according to ſuch lawful proofs as are requiſite by the law of the 
Church: -1\H. 9.-c+4- The Rector; if he cannot adminiſter ag | 
Oath, - might have uſed the aſſiſtance of the Yice- Chancellors or of FF 
the' Viſitors Juridition. '#ricide is in the Eccleſiaſtical Court | 
aicaule of Deprivation, -and , yet it cannot originally be examined 
there: Their | Sentence muft be built on a. Conviction at 
Common law* tid -as' the Ypiricual Fudges even to Eccleſiaſtical 
purpoſes x#4#nbt convictMen of fyctr crime by Ecclefialtical Proofs. 
©: muck tf cat they de&lare” 'men  conviet without any. Hob, 
F22. Seirls Caſe; Cr. 2. Hob. 194. A competentJudze then is not 
more required, thin Legat Teftimonie ; Summarie de plano & extra 
repitum Fudicialem may take away the formality .of the Proceſs, 
but -gixver the neeeflity 'of Evidence 5 The hoſe of an Oath is - , 
not-preat'3\ nor-the lengrh of it tedious; It is the diret and” ” 
plain way bf - Procedure 3 and all Prefumptions, ſtrained Infe- 
ences; und traditional Reports occaſion "the length and circuitgof.a 


Trya.. 2Y0130 2113 L1t4 | 

_- Legitin is expounded in the Probarioners "Oath ſecundum 
exizgentiam Statwtorum, and lo Canonice is interpreted ſecun- 
f : E dune 


m_ 


have exigentium Canenum. Lindw, 5... Tit, de Purg: Canon. 


3+. $4. propter. mea demerita', cortingat me deprivars. is -jn 
ſome ſtatutes of other Colleges , explained proprer mea: demerity, 
| gut cauſas in ſtatutis contentas.z, 10. othets -propter, m24/05. mores, 
aut meas demerita. Now this Gentleman's | interpretation. of ab 
mea demerita is whether a man be guilty. or no, which then ſhould 
have been thus expreſſed «6 mea forſam non demexita.. And if nou 
added . to this and moſt of his. affirmations, -it would: much 
_ eaſe the Book of many falſhoods, and mzke it. in many other 
inſtances, true ſence, #s-in this good Grammar : But the following 
words put the ſence of it out of doubt ,. quamvis alias mib:z 
probitatis & vite merita. ſuffragertur : Which imply .a. Man 
criminal in zhis,, and irrepoveable. in a/ other. concerns, _ The 
Oath was deſigned to oblige the Conſcience. ;; if-the. Erime, was 
true, Acquieſcence was enjoyned ; it-it was falſe, no juſt remedy 
was precluded.. And whether the. charge were true. or -falle, 
his Conſcience is judge; and -his . Oath, caforces.. the. Canſcience. 
to a right judgment. . EE enroet dotewelsT dT 
If then an innocent man had hbexty pf: Appeal ,. whoever. doth 
not appeal confeſſes, and owns his guilt. Noz.appeilans. dicitar apr 
probare ſententiam latam Card. Tusc. con. 388... \ 23500, 
'5.. My 44h. reafon was this. . © Thar.jip is, the Plain, deſign...of 
«this Oath to ſecure the College from. gany,, 4497: 4t-: Law', or 
« 2ny other diſturbance from. abroad; and. that in the. recital-of 
< the different appeals, and remedies, which: are -there .prohibi- 
ted, that of appeal to the. Y:fitor, which , was» moſt! obvious-to 
©to be thought on. is not expreſly mentioned. nor. forbidden : 
« And therefore that thoſe general werds:.may in-an-equitable 
*..ſence be intended to reſtrain the. Party. from, all: Appeals--to an 
« Extraneons, not to a Domeſtic Court, to one that is a Foreign 
"« Judge, nat to a Yiſiror, who is. a part and ..the firſt wember of 
the College. - : on LAT Gare; 
' * Nothing in the anfwer deſerves to-beconfidered; but the domes 
ſtick JuriſdiQion of a Yiſter'; if the Faunder referred all jurgia ire & 
rixe to the final arbitration of the ReFor, Subreffor and three 
Seniors; The Juriſdition of thoſe perſons thereby gained in reſp«& 
of the Yiſitor was cumnlative, not privative, And therefore wheg 
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except_the Yifitor 3_but it is doubted whether there arc ny, 


[29] | 


| a: man 45-forbidden, as. in this caſe, to proſecute another -coram | 


aliquo Fudice extrinſeco Eccleſiaſtico vel Seculari; the intent: of the 
Founder plainly appears-to bar any. a&ion in the ſpiritual and temporal. 
Court 3 -and to; refer the. contending... Parties. to the Arbitrators 
there mentioned! or; at fartheſt,.to. no, other. than ſome 72trinſect 
Fudge. And it is obſervable that theſe lictle Controverſies were 
not to be Fedicially ended by theſe Perſons, but al:qua ordin- 
Fione Pavers thine f per. perſonas preaiftas ( as Referees and Arbitra- 
tors, ) terminentur &:fiaiantur : {0.that here an amicable reference 
is adviſed and exjoyned s but ſtill. upon. a farther diſagreement, - 
if it could not _ effet every. Action coram. aliguo Fudice extrin- 


| ſeco wasexpreſſly forbidden, but not a recourſe. to a /iſiter diſal- 


lowed. AVE 202%A vans --:Jfnos 9 

_ The Argument concerning- Fohn 4 Stiles., and the 6th. .Come- 
mandment: needs; no grave anſwer; -and-I have. at preſent nei- 
ther will nor leiſure to expoſe it. x x AT 

6. Arbitrary power -is power againſt law : And the unſtatutable 
Expulſion, of a Fellow ,- and the denial of a lawfull Appeal are 
illegal and arbitrary. Acts: what, obligations the Founder might 
have enjoyned we diſpute aot ; but we have proved, that -noge 
are laid : The Yiſsrors Authority is not created by the local Statutes, 
but caſt upon him by law 5 The Power of a Yi/tour depends not 
on; the Fearder,. but the Right of the Biſhop ; of: , Exeter to that 

wer is derived, from. him: The. Kings Courts have a more /arge 
Juriſdiſdiction than the Yor , but not more certain. And there- 
fore no mans Oath. can bar the Power of the one, nor of the 
other 3 eſpecially fince it appears, that it was :not [deſigned -to - 
preclude, thern. ;. - STE | | Fo 

. Thus hath-it once. more. been. proved ; That the Oath -is 'ac- 
ceſfary to the Statute, that no innacenr Man is barr'd fro Appeal ; 
that legal Pronfs are neceſſiry to a legal Conviction, that the 
Viſitor 1s a' Domeſtick Judge , and:that appeals to him from an 
innocent perion,; illegally :expelled., axe not: more warranted by 
Reaſon, than by Statute. ' 

-Nexg,.the Cefe. examines the reaſons that proved the Yiſitors 
Authority of receiring _ 

2P: 736;:1t;-i5 owned, [That there are no,,other [Judges of Appeal 
Judges 
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of them at all, , An. f ppeat 1S 4 naxyeal Defence whic 
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be-raken away by--any Prince or Power 5 much leſs by any other” 
than by the ſupreme Magiſtrate and not juſtly by him. And there- - 
fore” 1t is not eaſy to © conceive, ''"efpectally-if - we''-read- his 
words, that a-private "Founder ever defigned' toi preclude it.” : For | 
ſince Appeliatione remot# ts never. 'memioned © 1n the! Statutes but 
once, and fince.then it expreſsly bars- an Appeal” from - the Viſitor 
not to him,. no part of the Statutes car be urged againſt: the: 
Viſitors authority, but' the, Oath”. of: the. Fellows:* Thus (Oath 
hath: been already proved to bar' no Appeat to>the Yiſitor;; | and 
the rather> is not capable of that fenee5- becauſei all 'Statures that 
take away. Appeals are odioſa, and: therefore” in doubtful caſes 
are limited and reſtrained 3 and-all-renanciations- of right muſt. 
and ought to be conftrued in. favorem renunciantis. DYKE 

If thera /5/ftor had Pye of receiving Appeals, if a'this College 
all other” F#dges but 'the Biſlop of Exeter are: exprefly excluded; 
if, the Oath doth .not take away the Fellow's:-right, much leſs 
the. Biſhops. Jurisdi&ion 3/then it follows,.:that” the! Biſhop had 
2: Right of: receiving Appeals; incident' ro the Office ofa: Viſitor, - 
and yet diſtinct. from-his Right of: «/General Viſitation. . 7. © 

2. © Fo dream of- univerſality- of Jurifdiion from a ſound of - 
«<a word Ordinarius is 4 Conceit that needs: no More refutation, 
«than the-mentioning of-it. And-to- dream' of the viſitation in+ 
five years from-the ſound of the word Qninguennium 5 equall y- 
as ſenſele(s, - and ridicutons. The wmport: and - meaning of both 
words is 6xt and known, and the one 1s not, .as I think- more: 
ſounding than the other. The only difference-.is, that: the latter 
by chance: fell within his reach; and the-. former-- is undoubtedly: 
above it. Uſually legal Controverſies depend on - the doubtful- 
meaning of: Terms 3. The caſe is alrered by the extent, or re- 
ſtriction of a word: and therefore it was o7ce-a frequent. obſer-- 
vation in- the Law books; Fhat the true knowledge of terms 
is- the moſt neceſſary and-moſt- difficult part of that Study. - What 
ordinarins (ſignitiesz T- have before explained; and: any judicious 
man, that reads thoſe greatand-expreſs authoritics- will , chooſe 
rather .to dream with thoſe Authors than-to think with» this 
Gentleman. | NE TLL 
| 3: The littl® ObjeQions that follow are alrezdy anticipated and 


Cake 4. Inft.p. 340, Patrick's Caſe Card. Tſe: .Co 345» Bulk. Cons: 144 M. I13. + 
| y | prevented. 
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prevented ;- only one thing I muſt obſerve, 'that the 'operarjve and 
effeffeve words of the Statute are here ſtiled the Preamble of it : 
the Statute it felf, as before printed and explained , ' ſufficiently: 
ſhows" the weakneſs of the -Aſſertion 3 and all the tong Harangue' 


fourided- on that bottom, is a grols continued miſtake, made 


acceptable however to ſome Palates, by much ſcuriility, and no 
\  - wah | 
: Men that have noReputation themſelves, may fall upon their © 
Betters without danger 3:and the return of the Compliment is as 
prejudicial to the Perſon: affronted, as the abuſe it ſelf, becauſe it 
implies an equality. Libels that have ſhewn the Malice, have fome- 
times recommendedthe Wit of the Adverſary; but blunt downright 
Rudenefs is atways'the joynr product of ill nature and. Rtupidiry 
however it is not amproper that the late ReFr7s Cauſe ſhould be 
defended with rhe /ame decency, with which it was managed, and 
that the Advocate ſhould at once ſhew himſelf Maſter as well of 
the Sence as- of the good Breeding of his Client. . on | 

The Appointment of the Fonnder creited him Yiſtter, but 'the 
Law aſcertain'd and fix'd the Rights of his Office. - A College 
and an Hoſpital 1s as much vi/itable in Law as a Church. . And + 
the ſame right that-of neceſiity belongs to the Yiſiry of a Dioceſs, 
muſt of Law belong to the Viſitor of a Ce/lege : The, Precinas may. 
| bermore narrow, but the Juriſdictien is as large 3 the Subjeas may: 
be fewer, but the Powers are as many. - The Ordizary Ads of 
Viſitation therefore remain equally in both, fince (as hath beea 
already prov'd,) rhe Bounds that are ſet, reach only to the exrre- 
oxdinary Ads of their Power,. and their ſolemn Viſttations. - 

It being evident then that both theſe Powers, both of receivin 
Appeals, and of a General Viſitation, tho they are both equally lodg' 
- inthe /iſitor, yet are both extire and diſtin from each other in their 
nature 5 it will beeafie to prove that the exerc!fe of one cannot bar.- 
the Biſhop from the-right to the: other + This task is ſtill the leſs - 
difficult, becauſe the reaſons in the Account for it are ſuch, as the - 
Caſe hath-nor. yet-pretended to anſwer. | 

1.: The Biſhop of Exeter then hith no power but as Y:i/iror, but o-.- 
ther Powers belong to the /7/ror thanthar of a Yi/itation : A diſtin: 
. Authority of a general enguiry. 1s given to him, and if a.Commilſion 
of Appeal amounts not to this Power, it cannot determine ic,.. An 
Appeals private int its:end, and reſtrain'd in irs extent * A Viſitation = 
L) 1S- > 
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;s of a publick nature, and general in its defigns as well as powers : 
Both indeed may in: their own nature+ be Criminal, but the one is 
proſecuted, Civulzter, the other Criminaliter; the one. tends to the 
redreſs of 2 Grievance, the other tothe puniſhment of. a Crime. 'Tis 
faid indeed in the Caſe, that oxrne 2r4jus continet in ſe minus , and that 
if it mikes aut any thing, muſt prove, that whoever hath | right 
of Yiſitation, hath power of receiviug Appeals. But ſuch a Maxim- 
as Omne minus conttuet in ſe majus , can only convince .us, that a 
Commiſſion of Appeal contains a Viſitation,” | 

2. The Commiſſion by which Dr. Maſter ated, was founded 
on that part of the Statute, by which the Biſhop is appointed and 
conſtituted Yifitor in General; not, that which gives him power of 
a Qninquennial Viſitation. He has no other claim to this Authority, 
then as /Yiſior.z and and therefore in his Commiſſion, he'ſets forth 
his own Title, .and withal the ground of his Power. If any re- 
dundant words were there, they could do no harm, and there- 
fore are weakly excepted againft. . But as it happens, thoſe only are 
uſed, that are ſufficient to ſupport the delegated Juriſdiction, : 

' 3, The Nature of a Commiſhon appears not from the Srz/e or. 
Title of the Judge, but from the extext. cr reſtraint of the Powers 
- that are granted. The 4eizg of a Court can be no other than 
ſuch as. is warranted by a Commiſſion on which - it depends : 
This was wholly reſtrained to.the Cauſe of: Appeal, and the..Com-: 
"iſery exaely obſcrv'd the reſtritions. .. In. -a #7ſitation,. all the 
Fellows muſt neceſſarily have been cited, and appeared ; but zone 
were calld to this Court, but thoſe that had been partakers of 
the Perſonal wrong , and were oblig'd to anſwer the charge of 
Mr. Colzzar againſt them. be. 

4+ The Definition of a Y:ſitation then is weakly applied to the 
Commiſſion of Appeal ; the zature of P:fatation hath been prov'd to 
be* a voluntary enquiry into matters Criminal, and Correttion 
thereupon ,. and (to, be. general likewile,, both 2s to., Crimes and 
Perſons: Now how: was this a voluntary enquiry,” that was made 
not by the Judge himſelf ex Officio ,: but. at the infance of Mr. 
Colmar * How. was it general, that took. Conuſance only of zhis 
Crime, and of xo other Perſons; than of ſuch 25 Were. concern'd 


. Nor laſtly, can it_be properly ſaid to be. an, Enquiry.into mat- 
ters Criminal, which only examined a Crime upon. the, inſtance 


| & 2 6 
of a Party, in order to his privare amends and fatisfaQion- Sinte”: 
therefore the Commiſſion was Special , and reftrain'd ad negotinns 
appellationis only , fince; the As Curie , which are. here annex'd. 
were in purſuance of that Authority, and exceeded not thoſe re. 
ſtriions : Since the right of receiving Appeals is wholly different 
from that of a Yiſ/tation, the Powers much /eſs, the Extent and 
Proceſs more confiz'd ;..ic is impolſtble that this At can amount 
to-' a Yi/.tation, or that the exerc;;e of rme Authority ,-can deter-- 
mine the Biſhops »/zh# to the other. | ED: 

- The ground 1 believe of this Authrs miſtake was this, that-where- 
ver a Perſon hathany right of doing any AG, At of the' fame nz- 
ture ſhall without the ſpecial Declaration »f the Party, by inten2- - 
ment of Law, 1n his favour, be preſum'd ro be Authoritative and 
Lega). This Rule, as 1t holds not. in this Caſe, becauſe both 
Powers were lodg'd in the Yiſitor, ſo neither , upon -the ſuppoſed 
failure of oe of thoſe Juriſdictions, could it reach: it: For thoſe 
ARs mult be of the ſame nature, and from the near affizity be- 
tween them and the equality of the extent, one is ſaid to amount 
to-the other. . Beſides that Rule takes in only thoſe A-ts which 
ar2 undetermin'd by. the Party, and therefore liable to the con- - 
ſtruction of Law.: Whereever Words are p/ain and expreſs, there 
is no room for implication, and an intendment may be preſumed 
without the Declaration of 'the Parties, but not again/# jit, 1 Juſt. 
245. c. 1... Inſtit. 49..b. Perk.” fol. 55*and 56.40. Ed. 3.:5.-+ Inten- 
tio mea zomen imponit operi meo. Hob. Pitts v., Fames P.123.” Now 
in this Caſe therefore, not only the Commiſion ſhew'd the ſpecial 
intent of the Party ; but the Commiſſary himſelf openly declar'd, 
That he did not then come upon a Y:/itation, and therefore re- 
f+5'd the Sportalage in that caſe appointed by the Founder. In- 
tendments therefore and Implications are at an end, and the 
Commiſſon it ſelf; if -it ſhould be- void, would have been a zull 

and inauthoritative: at, and not a Viſitation. | x 

The main point. being thus ſettled, I ſhall further examine 
what is material in the Caſe, thinking it more worth while to 
refute the Arguments, than,' as I ealily might, to expoſe the 4«- 
thor. All that. is afterwards Conſiderable , falls under theſe 
Heads. | og 4 
' I. That by Ceanſures in the Statute, Ecc/eſiaſftical Cenſures are' 
not meant: - - | 6” 2 

2-Thdr . 
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-2. That the Right Reverend the Viſtar, for infliging of Ec- 
'clefieftical Cenfures, is guilty of a Promunire. 

"3. 'That Dr. Herz's Place was nat: void by Statute. | 
4. That the rifror had no Power by Statute of 


- 


- 


: te of S«pending the 
Fellows ab Officie. PEE: STS | 
5: That the 7ijror ought. not to have been Judge in his own 
Cauſe, nor to have pronounc'd for his own Juriſdiawn. | 

6. That the Concurrence of the Fellows to the Re&ors Expul- 
ſion was not Statutable. . And WD 
Laſtly, That Contumacy is no Srxturable cauſe of Expuliion 3 and 
if it were, ought in the caſe of the Fellows as well as the Redfor 
to receive. the ſame Puniſhment from the Yiſ#tor. | 
- x; As to the Cenſures. | | | 
AY The Statute fays, Yiſitator cogat eoriim unitmquenqz in virtute 
juramenti & per Cenſuras ſi opus fuerit ad dicendam veritatem de 
premiſſis, As for Cenſura then this Author tura'd his DiRtiona- 
ry, and found that ſometimes it ſignified a reprehenſior. As tho 

"BL Frm uſed in Law. had not a primitive ſehſe and meaning , 
hd was not afterwards as all words of Art in their reſpeQive 
otros limited and reſtrained only to the borrowed Signijication, 
ny Manthat knows the conſtant cuſtom of enforcing Mea to teſtify 
the truth per juramentum &- cenſure; the.uſual Corpulſories.in all Ec- 
cleGaftical Courts, will fmile at any. other interpretation. See Reg.by. 
orig, fol. 36.6. tit. Proh. Card. Tuſ, Con. 189. Scard.'fol. 450. That 
- I may not trouble the Reader with Inſtances, I will. only obſerve , 
that jin Ats of Parliament frequently, and in rules of Canon - 
Law always, and in Statutes of Colledges, uw hich were made 
- 1n. purſuance of the Canons, conſtantly., Cenſures do and muſt 
meag' no more than the. Three famous 'and well known Eccle- 
faſtical Cenſures. And Irefer this Rule more particularly to this 
_ Geatlemin's Interpretation, Judex Accademiarum ſolet ferre cenſur us 
etiam in Laicos fludioſas, & in cauſts temporalibus, unde ſtudiarum 
gratis hon eft prohibitum Fudici” Academie, -ut ſua etian Furiſdiftione 
Ecileſiaſtics utathr , que efficacius [ecularem exerceat ? Menao de ju: 
re Acad. Pp. 252. What do Cenſures mean there, a Rebuke , or a 
Reprehenfion, or a Sentence in the Star chamber ? 'or have they a 
refarign to the old Roman Ceaſures 5 If. this be dffign'd fot Wit, 
it is Hor very agreeable ; but if it be Ignorance, as ſuppoſe, it is 
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Boffaeln Tom: 1. Diſp, 2, de Excom.'talks of Cenſura quibus ſuperi- 
ores "(ſpeaking of .Viſitours ) precipiunt fibi aliquid revelars.” D avila 
de 'Cenſ? Becl, C3; D. 1.' Viſttatores bene poſſant relinquere Ordinatio- 
- nes in fcriptis cur ped Excommmmtationis; and ſo Viſtatoves Reli-' 
gran Cof all religious Houſes |Y poſſknt relnquere Ordinationes in 
$9]P1is cun pena Excommunicationiss © oi oe She | 

How far 'therefore the Fomrder conld veſt the Viſttor with this : 
Authority; and- how far the- Law will warrant tt, is matter of a- 
nother-diſpate': But "that Y3ſetors have in like Caſes uſed Eccleft- 
aſtical Vela eve in Societies: riot merely Eccleflaſtical and that 
the ' Fo)nile# defign'd by theſe Words to 'give that Power, and 
efteem'd 'it neccſſary for the Viſor, is and wilt be prov'd beyond 
Contradifttion. ._ RS ETEES TT INN 

 2- ASto'the/Premmiire, If this Authour had given the Reaſon 
upon} Which the learned Judges granted a Proþ3bition in-his: Caſe , 
the force- of 'their Argument and the Authority of the Perſons 
would juftly have commanded an entire Submiſtion and Acquieſ- 
cenee ; at- leaſt nothing further would have been. mov'd than that 
ripoit the; Prayeriof a Conſutation, their Lordſhips would be pleas 
ſd; atcording*to'their Wiſdom,” finally to ſettle and (determine 

che'Caufe:/ But now; Ince he hath: been pleaſed to impoſe his 
own Opihions'upon the World, and with equal Infolence and lg. 
norance to paſs Sentence upon the Biſhop himſelf, and to prozonnce 
him guilty of a Prawnnire : it' is not to be expected; that rhe de- 
fetence ſhovld'be*paid to his weak Argumerr, which undoubred- 
ly' would :have been due to his Report. The” Diſcourſe that he 
there gives ts well proportion'd to the Capacity and the Breeding 
of his Client; and if the Cauſe be pood in it ſelf, it is there 
put in ſo ill a Light, and: juſtify'd npon ſo miftaken Grounds, that 
a-bad- one could-not have a worſe Face, nor be more weakly de- 
fended, Since therefore the Exceptions are ſo ill taken,- and: with- 
al'o-perplext-and coyfugd | 'it' will 'be' neceſfary briefly to ſtate 
the Caſe tfelf ; not with Deſign at preſent to ſettle the Point, 
but to ſhew:i the Weaknefs: of the Authour. © i: UI 41,1 
5 TRE Food pronglince@” the' Senfence by the Advice of the 
moſt eminent Czvz1;ars of this Nation 5: and the. Arguments which' 
poſſibly induced him and them to that Opinian were, as I con- 
ceive, ſuch as theſe. | F I. Probably 
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. Probably .it was thought. that an Uaiverlity,. and every Col- 
lege therein was a mixt Body, partly lay, and partly  Eccleftaſticel. 
and .in all other Nations entitled to the Privilege. of: both Fornms. 
And if all. other Univerſities, . Gezeralia Studia and. Colleges were 
by certain.and eſtabliſhed Rules. of .the- Canon. Law: ſometimes. en- 
tirled 2 Eecleſtaſtical, often mixt .b and ſeldom or never Lay Societies, 
it ſeemd more reaſonable to take the Standard of thoſe in Erg- 
land from, other, many of them Proteſtant Colleges of the ſame 
Nature abroad, than from Hoſpitals: and. Lay Contraternities here 
at home. . Eſpecially fince. in all Charters and. ancient. Records 
of both Univerſities here.in Evg/and their Members 'have: uſu- 
ally . been ſtiled cClerici3-and it hath been expreſly by Charter 
| granted 3 that concerning them the Kings Proh:bit:on ſhould nor lye. 

© . The Ugiverſgies, as.they now by Charter. ſend Burgeſks., to Parlia- 
ment and, are in thar-reſpett ay; fo have-they anciencly ſent Deputies 
.. to the Councils, particularly tothat of Conſtance; and have been admir- 
-redas Eecleſiaſtical Societies. And therefore tho' at Common Law, no 

Lay Perſon was capable of Tithes, bur the King 3 Appropriations how- 
exff, were anciently made to Colleges, and that withoug Diſpendation. 
nd tho' in Colleges of Phy/itzans.oc Lawyers, this Rule may admir 

of Exception ; yet in Societies, as that of Exeter College, where moſt 
are aQually in Orders, and others defign'd for them ; it is: impoſlible 
that the. end of the inſtitution and the guality of the. Perſons con- 
_ curring, muſt not denominate the Society it. not purely Eccleſiaſtical, 
atleaſt not merely Lay..There is no more certain Rule in Canon Lay, 
than thar a Corporation cannot be merely ſecular ; where the Num- 
ber of Eccleſiaſtical Perſons equal the others, or exceed them, « And 
this Ruje is ſtill a greater Force, when the Society hath been ereed 
and confirm'd .by Eccleſiaſtical Authority. | 
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| + See Vaſq. de Prada ds ure Fecl, Coll. Salm. Ovet, b Yniverftattems. mixtum Sodalitie 
"#0 &c rerum mixturd verins deceutiuſque dics Eccle fiafticum, quam profanum: Chopin, «x Gui. 
merio de Pom. Fr. | | 
C 2. H. 1. 5. Ed. II. 29. Ed. IL +4. H. VII. See Prin. 3n 4. lift. p.. 355 ] 
d Paxormitum C. ex lit; 16. Tis. t» 8. Can. 255, Mendo de jure, Acad, Alghonſa'd* Eſcober, c. 21; 
- E Cover. }. 2; Var. C. 20. 8..Con, Alf. & Eſc. c. 21. Anton. Augiſtin, dif, ), 14. Epit. Zur... Can. 
I, 8.& 9. Guin, de- Pragn.. Sant, dt thin. 307, REP i el 
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a ln Dr PatritksCaſe, Moreton bolds, That moſtCollepes are Spiritual; 
Windbaw, Tas i 

are Spiritual, in ſome Lay; and Keeling, That they were quodammods 
Spiritual... LG | | 
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© Collegia inſtituta} pro-ſuſtentatione ſludentium pauperum & aliorum 
Egenorum ſunt loca piaz & gaudent Privilegits Ecclefe &+ de Fariſe 
diftione Ecclefiaftica & þi ftnt inſtitutn ſeu erefla Authoritate Ecclefia- 
fſtica non ſelum ſunt ſolapia ſed etiam Religoſa. + EIN bob a 
Ir was laid downthen probably upon rhele or the like Authorities, 
that - an Univerſity- was, not merely a Lay-Corporation; and thar 
Colleges being parts of the Body, and, Coporations within a Corpo- 
ration, were of the fame nature as the whole. | | 
. _. 2, 1f-rche Body.chen that was to be viſited, was mixt: It was prefum- 
ed. that a mixt Juriſdidion, as ſufficient for. the redreſs of all Enormi- 
ties therein waslodg'd in the ſole Viſirours thereof and this more eſpe- 
cially if the Perſon, from whom the Authority was deriv'd, could 
grant ſuch Power ; and the Offences, that were to be puniſhed by the 
Viſitour, could nor beenquir'd.into without it ; and the Statutes (as is 
already prov'd) by plain and expreſs words did convey and warrant it. 
"Now the Viſitation which is an enquiry into ſeveral Breaches, nor 
only of the Law of the Land ; but of Eccleſiaſtical Laws, and. as in 
rhis caſe into Zereſy, can hardly be perform'd without the concur: 
rent atliſtance of. Eccleſiaſtical Juriſdiction. And therefore when 
Ordinaries are empower'd to. enquire into the Foundation, EreCtion, 
and Governance of Hoſpitals, which are matrers ar firſt ſight appear- 
ing Lay and Secular 3 9 they are commanded to make Correttion, and 
Reformation thereupon, after the Laws of Holy Church. | 
2 Hill. 18, & 19. Car. 2. 


Hob. p. 1232. 9 Eli, Dyer 28: Coke 11, Rep. . p. 95, See S{d+71 Tir 
' © -v SeeArrved. 1:10, DB, 26, tit, LES t- .. Pe 95 far 71 


| 2 fagtan's Caſe.: | 
«I; Bo 3. tit. 18, Ly. _ .. dSt, HA. 5.1. . / 
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: 4'Not only the Fades + bur the Confervatores' too” a- 
broad that repreſett'the Viſitours'there 3 and the Conſervatores of 
the *7emplars in England had _ a mixt- Juriſdidtion. 

And therefore ſa *4 ge 1/itatores ( of Colleges] Epi prima po- 
teftatem preinithyandi cen ferathabent ; qua fi carerent, vis ; Tis eh de- 
ferret” ad exequendum cap que "expedbre judicanzay.” \ re Acatt. 
D:75.""And fo ancientfy in a{!Religious Houſes which' be Jo et moſt 
of wx Members, and in the Viſitation of them. Cerebitica Viſtatorum 
ceſs ura ad Abates pertinet. | Dec. de Reg. c.8. Chop. Monaſticen, 1. x. * 

My Lord Cote thinks the Eccleſiaſtical Law proyer to be us'd by a 
Fifeeol -of all Socieries fotinded'in Liberd Eleemofyna.” Coke't. Inftir.g6: 
And this Power'feem'd more neceffarily lod >din in the Yiftronr; becauſe 
it'is- evident, © that . thoſe Fraternities wherher Religzow or Lay, 
that were once exempted from their Ordivarieg, were immediately 
made ſubject to. their Vifrtor 5 and rhe. onotrenree was .deſign' d.to 
- fopply Fo fofs-of rhe-other. | - ; 

Iris plain'thar a College i is within 2 27. 5.x; Nig the, i withour 
private appointment, it ſhould he viſitable;as ſome think, by the Or- 
dinary of the place; oras the berrer opinion is, it ſhouldfall into the 
bulk! I fe Univerſity, and be ſubjett ro'rhis' Changeffours Viſieiti- 
oti3*Iirboth theſe Caſes,” i t would be” vifited Nos W Pcclepaſti- 
cal Cauſes, as the meet appoints, according to” Holy Laws of the 
Church; becauſe both Perſons confeſkedly 'have* Ecclefiaſtical Jurif: 
dition. Ant therefore it feem'd- nor” reaſonable to'ſuppote that a 
Viſitour of a- Collepe 2x mmſtitutione, veſted with Exdle aftical Au - 
ehority by the Starates, ſhould have leſs Juriſdidtion,. that'sne who 
ex ra BS legs, was call'd in to ſupply the want of him. - 

As to the Gant it is plain, Thar the King can exempr” aty place 
from Jurifdition. of the Ordinary, and ſubje& jt toanvther Ecclejraſti- 

ow or Rk al JuriſgiQivn. | Chi 4 T0 9.20: 14 Div. 
tr. Fac. B. R. Rot. 601. Rolls Ab. F4i,\to. H. 7.18." 

IE tho rp: Jutiſdiion be neceſſary for the Viſirour of 

2 Mixt REL) ; ba in Cauſes nga Eccleſiaſtical | 


ME 


g—_ p_— 
4 _— ——_ - — — 


* See PV. 2.c. 43. Coke 2. inflic. i465 
2 Exemptid. 6. H. 7.14. Jerel 2. We £ - $27 Ai <.5 Fant! ONE Auger wk 


Ms. - Grataan. disp. For. C oF 


— 


Conuſance 


Conuſance ;. it muſt be prefum'd that the Kings Grant to the Foun- 
der, for conſtirutiag a ViſleOur gave him Authority likewiſe of con- 
veying to him ſuch Powers which were neceſſarily incident to his - 
Office. The King now enjoys the ſame Eccleſiaſtical Powers in this Na- 
tion, as the Popeonce did ; andinall other Countries it ig'own'd, Thar 
the mix Juriſdiction, ts c4ft upon Abbits and other Pifrors, not by 
Deſignation or Grant of the Pope, batby che neceſlity of their Office. 
[ Barb. de Fure Eccl, 1.1 c. 17. Suarez..de Rel.l, 1.Saxchez in ſumm. | 5] 
. And laſtly ſince the Governours of .the Univerſity have always ex- 
hin fil Ci Tio $7 Shang ah a 5oSLL3CTES i bb. f£ 4 C34 its Pak 2. TO. FLO Diet kgs 46 
efciſed a mixt JugiſdiCtion ; nd th Charter, of Exeter College entitles 
them to. the. ſame Cuſtoms, as the Univerſity ; it ſeem'd reaſonable to 
ſuppoſe that the Viſitour of, a College had claim in his ſmall Sphere 
t9 the ſame Rights and Liberties, as the Chancellour inthe Univerſity. 
Cam Collegia fint partes & mmembra Academie, frunntur tiſdem prinilegis 
quibus oh Renta, preter alia ſpecialia, |qne. iphis ſunt conceſſa. | Mendo. 


And this preſumption is. the ſtronger, becauſe in. other Colleges, as 
well as-Exeter, the Founders, relying on theſe Reaſons, and on this. 
Authority haye cxpreſly granted to their Viſitour the uſe of Eccleſiaſti- 
cal Cenſures:. eſpecially RT gd that the Viſitorsin H.9's. time, in 
the Univerſity, tho;not. impowered by expreſs words of Commiſſion 
us'd to puniſh che Members thereof by Ecc/e/ta/tical Cenlures, as well: 
as. Temporal. _ . a 

. 3. It The Body was mixt, and a mixt Juriſdition 'was lodg'd in- 
the Yiftor; Then the Cauſe of the Sentence, it ſelf being originally 
of Eccleſtaſtical Conmfance, ſeem'd properly to direCt the Yifttor to- 
the Uſe and Exerciſe of that Power. Herefie was chiefly chargd.. 
againſt him, and fully prov'd; the Contumacy receives its Nature- 
from the Crime,. and-when the Principal whereupon it grew, was a 
Matter Spiritual ; the Puniſhment of it is of the ſame Forum, and 
the Cenſures. that enforce]thar Penalty,.. muſt. and ought ro be Ec- 
cleſiaſtical: For Cujus Furis eſt pri yo ejuſdem Juris erit . acceſ- 
forium.-Bradt.l.$.c.2. fol.4er. [Sec alſo Hankford's Opinion, 2 H:4.15.] 
And Eccleſiaſtical, Proceſs is allow'd not, only in Caufis. Spirityalibus,, 
bur 7. Spiritualitats annexis,.,. Bradt. lg. 

— Anad-itis a Rulein-the Regilter, 53.4. -2bi coguitio cauſe principa- 
lis ad forum Ecclefraſticum pertinet ; & ejus acrceſſorium pertinere de- 
bet, [ Dennis Caſe, Cro. Car, 115] And: 


And therefore as. Excommihieaion may be for Defamation. and . 
Perjury, (o it may 'be us'd likewiſe” for Coſts and Expences adjudg'd = 
which however lay in themſelves are-the Acceſſories and Dependen- | 
ces of thoſe Cauſes. * For as Perjury, tho plainly in its Nature of 
Ecclefiaſtical Conulance, , if. it_ aroſe upon a Temporal Gontra@ or 
Cauſe, is not triable in the ſSpiricizal Cole fo mach. .niore' Depr;- 
vation ( which 1s neither 'of ic. ſelf. Temj oral. or Spiritual, -bar un- 
determin'd ) becomes an Eccleſiaſtical or Secular Puriſhmenc in reſpe&t 
of the. Cauſe for, which, and of the. Forum in which it is infliteg:” 

"  Thaveoffer athefe Kealone gh i] ſubmilſivn; pots rringinto the 
merits of the. aulc 3 but laying wn the brobible MorvSf and In- 
ducements to that Sentence : If a-Biſhop hath in every place Power of 

Excommunication in foro axime, and if he hath mix Juriſdition.in the 

College according to ro the. Canon Law z and the Laws of the Land, 

he may then by Law. inflict the Sentence _;/If he' hath nor ſuch Pow- 

er, The Cuſtom of all other Univerſities tid Colleges,” the Nature © 
of the Cauſe and of. his own Power, the Practice of . Viſitors hete- 
rofore,” and the plain Words of the Founder have miſſed him. 

But howſoever the. Cauſe be derermin'd by thoſe” Jearned Judpes 

that it now lies before: "Certailt it is, that as the Viſitor in this: 

Caſe could not have a more' rude, fo he could not have a weaker 

| Adverſary. For whether the Biſhop had ecclefiaſtical Jurifdi&tion 

' -, or not, he could nevertheleſs, as Viſitor, ' rake away the Tempo. 

ral Right, 'To excommunicate for Rex? is a forreign and idleſuppo. 

fal ; for Hereſic is not mayeria laica; and therefore-if the Authority 
was miſtaken, the Cauſe however was Eccleſiaſtical. Nor is there 
any apreement between a Mannor and a College, between a mixt 
and a lay Corporation: As much is che Diſparity between a Lord: 
and a Viſiror, where one hath' connuſance only of Temporal Cau- 
fes, the other hath, power to enquire into Zcclefraftical Offences. 

There is an apparent difference between wo 'Juriſdiftions and a; 

 » mixt Juriſdiction ; two Juriſdiftions may occaſtonally: and” by acci- 

' ., dent be lodpd in che fame” Perfon ; as in-the Biſhop of .Dzrham 3 

> but a mixt Juriſdiction, : as arifing from the' Nature of the Cauſe, 
is always, nor by chance bur weeeffr veſted 'in oneMan, as'in the 
Chancellors of . both Univerſities. - Now in one' Cauſe the Original of 

* Fitz. Tit. Prot. M, 4 H.3. © OR TIT 
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the. Powers is, wholly accidental,. and, therefore they ought nat to in- 
terfere and be_mixt 5 but: in the: other, that: which was the reaſon 
of mixing the-Juriſdiftion, is-as ſtrong for, maintaining them «#- 
diſtinguiſt'd. , . and. ſubſervient: ta, cach other. In, oae ,Cale ir is a. 
Rule, Ruapdo duo) Jura: concurrunt,. equum &ft ac ft efſent in diverfis; 
In. the. other, - 27 . utrogue Jure poteſt facere eundem attum utroque 
Fare, feciſſe videtur3- and therefore the Chancellor of Oxford having 
a .mixt f done can by Charter, confirm'd by A& of Parlia- 
ment, .cxcommunicate the Mayor. for: breaking, the. Priviledges of 
the Udiverſity.. Coveney's Caſe: makes nothing. againſt, this: Ops 
nion 3 for it is plaia,; that, the Matter. of . the.Depriyation, z.e. the 
.cauſe of it. was purely, temporal; the Crime was not Herefie, bur 
not entring, into Orders; the reſolution that was there taken. is clear 

.for. it cagnop be pretended, that an Appeal in, thar. Caſe lay from 


the ;Virog upon Stat. 2:4:and. 25... VIll.-asupon a Spicirual Sen- 
ance, and/as from a Court merely Ecclefiaſticalz, and upon that" 


Ground the Opinion; was. confirm'd in-Dr. Lewis's Caſe. How far: 
there *is' ground for a Prohibition therefore in.this Caſe, I will nor 
CARNES. but, tho che Excommunicatjon ſhould be allow'd.to be void 3: 
.tho.the ali47.in, the Sratpes: hh. heen already drawn into its full 
Extent, yer Lam confident, chere it,but.one Man in England, whoſe 
Opinion: we. need not much value, that will dream of a Premuvire.. 
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\ . Thathe may refureſome whar, it.is uſual with this Author to make: 
ObjeQtions himlelf,. which no body. elſe ever. mention'd;z and then to- 
ſhew his Skill in anſwer, in them. For firſt he proves in Dr. Hera's Caſe, 
" that. Ob/eguium Oficium Ct -Exercitium cannot extend to an Eccle- 

ſtaftical Bedefice ; noz. not was it. ever. pretended that they did 5 but 
L hope Erclcfaft ic Beneficium, in ghe fame Statute will reach. co it. 
Benefices indeed oftemtimcs arc not; ceputed inconfiltent with: Fel- 
lowſhips, according to:the-incrinſick,; bur an eſtimated Value. The 
real Value is.ufually.unſerled, aud as depending upon; Caſualties, 
Kyfeating 5d axcertraiu; therefore, the incompatibilicy of a Living 
ogg, £9. Ne Laen, from fixt ang ccreain Rates, and thoſe appear- 
ing on. publick:Recaxd.. The Kings Books,; 'ris always ne 
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aid for Argiteht" only, *ſihee/'the” Hirhir 


beingz The Statute ſecms naturally ro refer it ſelf to thoſe Books 
-onfy, and 'the” Prbli#h Records £ aa oe OMG rs [ 


as.to, all jw Liviogs ently ior 
rated in their Books,” & Va. 
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 Tonfiſtent; *ad4,-that Dr! BikchitrOpnion-Wagarthar time, %in 
that place, well grounded : For the- Statutes are to be obſerv'd, 
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ſecundum plamnm &- grammaticalem ſenſum, Reſervata duntaxat pred” 


Reverendo Patri &# Succeſſoribus ſuis Fpiſcopis Exon jufta emergen- 
tium ex iiſdem Statutis dubior imterprecatione; and therefore the 
Vice-Chancellor who was only let in as an Arbitrator between the 
ReFor and the Fellows, muſt be guided by the Letter of- the Sta- 
tute 3 but the Viſitor having always a power of interpreting the 
Statutes in his Vifitation, and upon requeſt, out of it, might law- 
fully purſue the the well, intent, and plain deſign of the Law. 
And therefore fince in his Judgment, and according to the plan. 
intendment of the Legiſlator, now judicially declar'd, this was 
reduc'd to the other ordinary Caſes exprefs'd tn the Statutez The. 
Living was, and is plainly inconfiſtent with a Fellowſhip. And. 
at firſt indeed the Cognizance of the Cauſe being not fo properly 
a difagreement between Refor and Fellow, as a doubt ariſing- 
from-the Statute, ought not to have been brought to the Yrce- 
Chancellor, but before the Viſitor; and therefore the Matter being- 
never ſetled before a proper Judge, was now firſt judicially mov'd 
and determin'd; I am well inform'd by Letter from Dr. Boucher, 
and it appears in his Opinion it felf, that he did at that time ad-. 
viſe an appeal to the V;/jtor 3 and therefore the RefleQion of this 
Anthor upon him, uport this account, is as falſe, as is ir rude and dif=- 
ingenous. 


As to his Reſidence it is plain, that the reaſon of a Fellows ab-. - 


ſence from the College beyond 50 days muſt be Mors ſen gravis infir- 
mitus parentum,or canſa promotionis, and then a tempus certum mult. 
be appointed; ..arid leave mult be giveri habito reſpeFu ad Canſas. 
Perſonas intervalla locorum, &* circumſtantias ejuſmodi, When a- 
Fellow is then in hopes of preferment; this Statuteallows. abſence - 
for attainment of it, and doth nor limit the time, but propoſes ſome 

Rules: for diſcretionary Limitation. But when he is advancd, 
and: hath for ſome Years had quiet Poſſeſſion of a Parſonage z Then. 
it is this Gentlemans Opinion, that Caſa. promotionis lignifies the 
enjoyment of a Benefice, and that an indeterminate leave, perhaps. 
for Life,may be. granted. The Au#hor of the Account is ſworn to de- 

tend the Privileges of the Univerſity, and hath.,and will-perform his. 
Oath; But in the mean'time he knows that the Porthy Members of that. 
learned Rudy defire not to elude the Statutes of their Founders,by fo 


ſcandalous and-ſenſelefs Evaſions zand that there are very few of ther, _ 
G. 


and. 
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- amd theſebut in one College that will in this Caſe be more pleas'd 
with-the fair Dealing of their new pretended Advocate 3 than they 
are hitherto ſatisfied with his Learning and Senſe. - 
If then the Statures will not excuſe his Abſence from the College 
it is pretended that the Law will diſcharge him from Refidetce from 
hisParſonage. The Queſtion is, whether Dr. Herne having a Pariſhin 
Loxdon,and being oblig'd to refide uponit,four Parts of five in a Year, 
can beyond that allow'd time of Abfence be refident in Oxford. 
He anſwers, That Dr. Herz is excus'd from Refidence, notwith- 
ſtanding the Ae of Parliament that enjoyns it, becauſe by. a ſub- 
ſequent a(t, 1 Jac. 2. The ReFor 1s to have an Houſe builr at the 
Charge ofthe Pariſh; and therefore, till that, be built, Noz-reſs- 
:Rance, as involuntary, is no Crime and in this Point he ſays, The 
Law is very. clear. The Author was imposd upon by a Caſe or two 
-explanatory of 21 H, 3. It was. doubted whether.that AQ oblig'd 
a Man to Reſidence only,; in his Pariſh, or more particnarly 
in the Parſonage Houſe. If there was. no Houſe for the Parſon, 
then the Incumbent is excusd from. that part of the Law which 
is impoſfible. - For zzpotentia excu/at legexr;, But as there is no im- 
poſſibility for Reſidence, in General, . tho the Houſe be.not built, 
ſo neither do the Caſes warrant or excuſe Noz-Reſidence.. [| See 
Goodals Caſe, Coke 6. p. 21. See Cr. Eliz. p. 590, 59t.] And the 
-Canon Law, which was the Ground of thoſe Reports is clear in 
the Point, that he ought to. live in the. Vicinage, and, not.at forty: 
feyen Miles diſtance from his Pariſh in Oxford.  .... . . . ,- .. 

4. That #he Viſitor bath no Power by Statute of Suſpending the 

| Fellows ab Officio & Beneficio, + th 
Upon this Head the Author declaiws much, -and long, --and 
Dreams that the Suſpenſion bOfficio: efpecially, is fo:far' from: be- 
ing warranted by Statute; :that-under'the/Pain'of: Perjury it: cannot 
be ſubmirted to by a Fellow. Ic: would. be ealte! tro prove,” that 
his Penalty being leſs then Expxlſor, may without expreſs Words 
r - Statutes be legally inflicted by the Yſitor. Putting out of Com- 


—c. 


. 
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. Barboſa de Offic. Par. p. 1; c.8. 2,41, Drber Refidere Parothes' in doma Parochiai, ipſaideficiente, 
reſidere debet in dome / aljqua.que ſit int:za Parochie limites, & ita Ecclefea contigua at! commoty 
paſſet Eccleſia deſervire. See Cock, di Jure & Juſt. p. 67. © 9. peas 
* Pavochns non babazs commodan habitationem in Parochia diſpenſatus eſt ut poſft in lore vicino, 
vthdere Sefſe Trid. 23. þ. 216» 


mons, 


(4p ) | 
#rons, 1s a Suſpenſion a Deneficio, and of that, if they were worth: 
any thing, Dr. Bury bath afforded us Precedents: Other Reafons 
might be ſugge(ted, were it not a very convincing one, that the 
Statnce it ſelf, which this Gertlemar might have read, exprefly 
enjoys. this Puniſhment. Eizamf# ad privationem! ant amotionem 
Re@oris, Subreforis vel alterius eujuſcunq; ab Adminiſtratione ſaa- 
vel Officioprecedat. | 0 


5. Whether the Viſitor ought to have been Judge im his. own- 
Cauſe, or pronounc'd- for his own JuriſdiGiqn. 

It is aid indeed, that is againſt Natural Equity t6 make a-Man: 
udge in his own. Cauſe, and that an AQ of Parliament that ſhould: 
eſtabliſh ſuch a Praftice, would be void : And this General Maxim, 
grofsly miſtaken,. and miſapply'd, hath impos'd upon this Gentle- 
man. A Man that is not Judge of his own Cauſe, may,. and every 
where does pronounce for his own Juriſdiction, and over-rule 
the Exceptions of the Criminal. When' his Property ts concern'd,. 
a Judge muſt withdraw, but not when the Authority of his. 
_ Court 1s queſtion'd. £uilibet Judex poteſt pronunciare pro ſeipſo,,. 
quia licet illud non-det et juriſdiGionem;, tamen conſtituit ipſum ins 
quaſi poſſeſſrone Juriſdiftionis « propter quod habet juſtam cognitionem, 
&- pronunciatiomem. { Abb, in c..cum Ordinem 10. fine de reſumpe.. 
Mart. de þuriſfd. c. 4. p. 2, & c. 18. n. 8. nes Ne 


T hat the Conenrrexce of the Fellows to the Reftors Expulſion was 
EY 20t Statutable. 

If the others had appear'd, they had not been ſuſpended, and: 
then they had been proper Judges; ſince they did not appear,. 
and were juſtly pumſh'd, they became Participes Crimmnis, & Per-- 
.Jone Inhabiles, and conſequently in Law and Reaſon, as to- any 
Exerciſe of Juriſdiction, were reputed abſent. | 

He purſued: therefore the Statute ſtrictly, and the Expulſion of: 
- Dr. Bury was not more juſt in it ſelf, than legally carried on. When: 
- thoſe Fellows that had oppols'd the Juriſdiction of- the Fſitor, were- 
ſtatutably ſuſpended ab Oficro5 then it is very weak to talk of the 
Biſhops taking in others, when the Statute had devolwd the Au-- 
thority on thoſe that were in place neareſt to them. And there-- 
fore the confent of no others could” be had, than of ſuch. as. were- 


not incapacitated ta give a legal Concurrence. s 
G.2 Laſtly;. 


Las). 


Laſtly, the” Contumacy is no ftatutable Cauſe of Expulfion, and if it were 
ought in the Caſe of the Fellows as well as the Rector, ro receive the 
Jame Puniſhment from the Viditor. 


' Tf a Man had not been us'd to ke arguing thro the Book, he would 
"be ſurpriz'd at the laſt Exception in the cloſe of -it. Conturnacy-is not re- 
cited as one of the Crimes for which the Re#or might be expelld, and 
therefore is no good Cauſe of Deprivation ; ſo that it a Re&or when an 
Heretick and Incontineut made a weak Defence, he might be depriv'd, if he 
. made noxe, he muſt be ſafe and (ecur'd. © i enR 

 - Cqutumacy vpon a Charge includes the Offence it ſelf, and aggravates it, 
it amounts in Conſtruction of Law to a Copfeſſpe of the Crime, and to a 
- Contempt of the Fudge; and any Court that hath no Power of puniſhing it, 
hath in effe& no Power at all- The Statute ſays, Oftendantur ei dete&#a, quibus 
ft non poſſit rationabiliter & honeſte reſpondere, amoveatur: and I leave this . 
+Gentleman to prove that a refuſal of appearance before a proper Judge, is a 
ſufficient Anſwer to a Charge ) _- 

Asto the ſecond Exception, it is. dear, that the ſame Coytumacy is not only 
reſpe&ed in Law but the ground of it. When the chaige is different ;the Cer 
-tunacy may be the. ſame, but neither the Crime is, nos the Puniſhment ought 

* tO be equal. | That which bears neareſt reſemblance to Cortumacy in Com- 
mon Law is O#tlawry : Outlawry in Treſpaſs, is no Forfeiture of Land, as 
Outlawry in Felony is ; the not-ahpearing in both Caſes is the cauſe of Outlawry, 
yet the Force of the Outlawry ſhall be. eſteem'd according to the heinouſnes 
- of the Offence, which wasthe Ground and Foundation of the Proceſs, His 
* Lordſhip. therefore had not equal Reaſon to expel the Fellows as the Re&or, 
but wonders much that in the Caſe of Exeter College, the greateſt exce- 
ption againſt his Proceedings ſhonld be his tenderneſs to the Fellows thereof, 
.  Thusthe whole State of this Controverſy hach been enquir'd into: and ſer- 
led, and-thereby. not 'only. the immaterial Objecions,. which have already 
n made, are an/wered, but all future Exceptions are prevented. The 
Powers of a Viſor, as has been, prov'd, are-general, and not more fixt by 
- private appointment, than aſcertain'd by Law : Appeals from this Domeſtick 
Judge are by Statute taken away, bet no recourſe to him, either in this-or any 
-other Cokege, hath ever been deny'd Iris evident then, that the Commiſion of 
| Appeal .was nghtly granted, and it is equally clear, chatthe Viſitation has been 
Statwaple andi Lege!; andif (as 1s now plain) the Zuriſdiftion of the Judge was 
<certaju, and;the. Eroceſs werrantable, nope of the Adverſaries themſelves will 
diſpute the Juſtice, of the Spntenge, | 


AN. 
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ANSWER, 
Account. Examind. 


Q" the Account Examin'd 1s a Panegyrick on Dr. Bury, 


| it is caſte to diſcover the Author, and to find out the 
only Man in Evgland, that would write well on that 
Subje&. The Anſwer to it, as anticipated by M. Colmlr, will 
here be very ſhort; eſpecially, {ince the whole Pamphlet is at 
beſt only a bold denia} of his own Crimes ; and is oftentimes 
a Confeſſion of the Charge, The Author of the Account 
had publiſhed nothing againſt him, but what was warran- 
ted by Authentick Vouchers; and it is not his fault if che 
faithful and exa& Hiſtory of a Mans Life, becomes'the 
ſevereſt Satyr againſt. bim, Maliceis ridicutouly charg'd up- 
on the Author- againſt a Perſon wholly unknown : He 
knows. no more of him, than of Socinas, or Sandins ; but 
that his Principles' are tully as bad; and his Learning much 
leſs. - The licle immaterial Exceptions, that are raken'to the 
Aeconnt, are all fable ; but would forche moſt part be whal-' © q 
ly impercinenc to the! purpoſe, if true. The great-Incon- © 
ſtancy of which. che: Authar of the Account is guilty ,, is 
that the Enormous Crimes of the Rector, are lometimes 
made the Cauſe of the Vilication ; and ſometimes the Diſ- 
| | _ covery_ . 


| 046) by 

' covery of them is gloried in , 'as the Effet of it. The 
- Notorious Scandal was the Caule of the Viſitation; and the: 
Diſcovery of the Crimes by legal Proof, was the Refulc 
_of it; ©. The fulpicion of Hereſie and Incentinency was vio- 


'S lent, and occafion'd the Piſtours Enquiry :* The Proof of 


the Charge was plain, and brought on the Decree of the- 
Univerſity ; Crimes may | upon violent Preſumptions be 
known before a Tryal ; and yet the Tryal it ſelf, andthe 
Witneſſes therein produc'd, muſt concur to the legal Conyi- - 
tion of the Criminals. | 
 y; As tothe Naked Goſpel, It hath already been cenſur'd 
and burnt; ' and-after the Decree of that Learned and Judici- 
ous Body upon fo Infamoxs and Heretical a Book,” it would be 
much. more Prudence for him once more to recant his Tenets, 
than to defend them.For let his Friends of the Polonian Faith be- 
yondSea,know, That never anyDecree was moreunanimouſly 
fign'd , nor more willingly affented to. by the Right Re- 


.. verend, and Reverend the Heads, and the worthy Mem- 


bers of the whole Univerhity. | 
© 7The manner of Chriſts Generation was not the Que- 
ſion, but his Divinity : And it is a very extenfive Charity 
indeed, that takes in all Chriſtians, but at the fame time 
excludes Fefus Chriſt. It chele bold Aſlertions (as he ſays ) 
fell fron+ him through Heat; I believe the ſame warmth con- 
\  tinued, when he took. Am Sparrow into his Houfe; when ' 
& he expell'd Mr. Colmar, and oppos'd. theYiſutour. When the 
Author calls Jeſus Chriſt a Crucity'd Vagabond, he ſays, 
* That be perſonated- an Infidel; and the Vizard that then was 
' pit on, Was not, I believe-mn-the whole Book taken off. 


K 


__ 
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IF none under a Dean may read Socinians Books; it ſeems 
however, that one under that Degree may write them ; 
and . the Copies .of the Naked Goſpel, if fitted for Deans 
only, ought not to have 'atnounted to. 500. + However, 
The Gentleman, I fee, quotes Cantons which he never 
read ; nor can it be well expected, That he ſhould be 
acquainted with the Rules and Orders of a- Church; who 


- RY - - 


denies the Chief Articles of her Faith © 
As to his Immortality : The Afﬀidavits that were there 
made intheViſitation'were my guides;and afterwards his own 
Confeſſion hath confirm'd moſt of thokeDepoſitions.He boaſts 
much of his Loyalry, which'ir is not my buſineſs to denys 
The charge is Hereſie, Incontinence and Bribery, and the Plea 
is; that he is not guilty of Treaſon. I am glad indeed thar 
he is free from any one Crime, bur at the ſame time itis hard, 
that a Man ſhall be excus'd for Grucifymg his Saviour, be. 
cauſe he is Ceſars Friend. Ir is not my buſineſs to look inta 
his Life: The Hiſtory of the Viſitation I have {tricly 
urſued, and even in that out of reſpe&t to his Cha- 
racer, omitted a very ſcandalous part of the Charge. 
Ic is the diſingenuous task of - other Men to publiſh 
falſe and ſurreptitions Affdavits: What I have at any time ſet 
forth kath been ſo clearly, and judicially prov'd ; and wholly 
made our, that after all his Subtertuges, rhe Criminal himſelf 
dares not diſavow ir. For doth he deny that being then Pro- 
vicechancour inaudita perfidia (which are the words 'of the 
Decree)he oblig'd Litchfield by colour of his Authority to print 
the Naked Goſpel? Is he the Author of that Heretical Treatiſe 


or not 2 did he call his Saviour Crucifyd Vagabond, or will 
| | be? 
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| - he deny the charge? Doth he not own that he ſat at St. Atha- 
*  naſeus Creed? That he ſold the Places and Offices of the 
+ College; and was guilty of Bribery and Extortion ? In ſhorr, 
there 15 no part of the Charge, thag.js totally diſavow'd but 
' Adultery,and yer that crime too as it was clearly made our in 
Viſitation ; ſo ſince by ſupplemental Evidence is confirm'd. 
And therefore it is left to the World to judge, how far the 
Church, and Nation in general are obligd to the ſeaſonable 
care of the Univerlity for cenſuring and burning that Bla- 
- hemaus and Heretical Book;and to the Right Reverend the 
 Biſhopof Exeter for expelling the Author of it. 
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Reverendo admodiim in (hrifto Patri ac Dom. Dom. © 
JonaTtnan Permiſſrne Divinz Exon. E- © 
piſcopo Collegit Exon. in Untverfitate Oxon. 
Patrono &* Viſtatori Ordnario , Edvardus - 
Maſter Legum Doi. Vicar. veſter in Spirt- 
thalibus Generalis & Comiſſar. veſter in has © 
Parte. ſpecial. conflitut. omnimodas Obedientian 
&* Reverentiam Paternitati veſire Reverend. . 
Tenore praſentium innoteſcimus, figmficamus 9 
certificamus, que Figore & Virtute Commiſ} fronts 
wveſtre mihi in hac Parte fatt. & dire. e5* de. 
bit. cum Reverentid praſentat. &* tradit. pro- 
ceſſum fuit, &* eſt prout ſequitur. (vis.) _ © 

Die Sabbati ( viz.) Viceſimo ſecundo die . 

| Menſis Martz, Anno Dom. (Stylo Angle) 
1689. inter horas nonam & undecimam 

- ante Merid. cjuſdem diei in Capella Col- 
legii Exon. in Univerſitate Oxon. coram ve- 
nerabili & egregio viro Edvardo Maſter Le- 
gum Doctore Reverendi admodum Patris-. 
Domini Fonathanis Permiſfione Divina Exon. 
 Epiſcopt, Patroni 6 Vilitatoris Collegii | 
Exon. prediQt. Ordinarii Commillario veſtro 
judicialiter ſeden. in prxſentia mei Fobanns. 
 Greeneway Notarii Publici ſubſcript. in hac 
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Negotium _ 


OS. 


 Negatium abpe/lationis promatums: yeh Jacobum Colmer \ Artis Aa- 


bond: Negor/f apþellatiens afumpfi rune. failh trind precons * 


| zatrone pro a; 


ac lmer pars. appathans .& .conſiftuit ſerum Thong 
food {/ ace is cjus legitimins proturatorem adaghqd:"Gt:-quod 
Jabind"De Fe depurie 3 feor ſe (Get! Tins) july | ont ins 
plearipre pro Aidh, /\Beojaimin, Argher, & Samuel Adams e5- 
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. Georgi r- Verman, , L 
Hurchins & Philippi.'. Thorn comparevy. & 'in. penam Contu- © 


Protocol. appeliationis. quod Dom admiſfit gquatenys de Jure >. Dex. 
inde difius Wood exbibtuit [nhibitionem. & Monitionem pra tranſmiſ. . 


> a 3 4) 


inſtantia faft, Ec, poſt merid & ulteriorem executionem Hite com- 
miſfſionts continuauit & prorogavit ad publicam Cameram infra dift Colle=- 
gium. Exon. notorie ſituate. inter  horans ſecundam & quartam pomes. 
ridchujus diet monitis partibus preſen. ad tanc ibidintereſſend, & in 
penam Archer &. Adams non compared Cont. 'Cur. Ec. . 


.  Eodem .die inter  horam Secund. & quartam pomerid coram prefa: 
zo- Edvardo ' Maſter Legam Doftore Commiſſario antedift in publica: - 
Camera” in. Collegio pred. pro Tribunal. ſeden. wocatis, prius prafatie. 
Deftore Bury. Georgio | Verman, Ezra Cleeveland, Thom.. Leth: 
bridg,; Richarda Hutchins 6c: Philippa Thorn fatigue tring preconjs 
zation pro dick Beny. Archer & Samuel Adams eisque - non compare. 
comparuit Wood Procurator diff. Jacobi Colmer & in preſentia di 
Gor, Dottoris Bury, Georgii Verman, Ezrx Cleeveland, FThomaz 
Lechbridg,, Richardi Hutchins & Philippi. Fharn.. . Comparen.”,&& 
in, pengm Contumacie dit. Archer &. Adams. abſen. periit procedend; 
fore juxta. formans retroatlorum in preſentia dift.. Doftoris Bury, Ge- 
orgii Verman, Thome. Lethbridg & Philippi Thorn exhiben, ſerip- 
rum quoddam  continens. proteſtationes ſuas. manibus ſuis proprits. ſub- 
ſeripe: & atteſtat.. quod petierunt admitti & inattitari fic Incipiend in 
Viktatione Collegis. Exon &r, Et fic terminans privilegtis woſtris 
hac. ex parte intemeratzis-quoed ſcriptum Dominus ad eorum peticionem- 
admifit quatenus. de Jure fit admittend. & non aliter neque atio. modo. 
Interrogatis prins Magiſiris Ezra Cleveland & Rich. Hutchins d« 
obns ex. Secits dit. Colleg. Exon. Senior. an velint. dit. feript. five: 
Proteſtationem atzeſtari ſub maxibus ſuis diff. Cleeveland & Huteh« 
ins. expreſe.revuncian. © cidem non conſentienti bus.” Tune Dowinug, 
ad petitionem_ dift. Doctoris Bury reſervavit. pateſtatem ſubſcribent'i. 
dif,. Inſtrument diftis Archer & Adams abſentibus þ eidem Iiſtra. 


_— 


| | | : ( A )- '» Þ 
- . *mente ſubſcribere voluerint cum vencrint . Poſtea 'Dominus #0 ob- 
ſtante proteſtatione pred. Do. Bury, Georgii Verman, Thomz 
*<Lerhbridg & Philippi Thorn decrevit procedend. fore in hoc Negotio 
& -monuit dift. Doftorem Bury aliofque | comparen.” ad introducend. 
 proceſſum in hoc od juxta Monitionemeis Tadicialiter fadt. cis we- 
r0- nox_introducentibus Dominus Wood arcuſavit Contumacies difor. 
Dottoris Bury, GQeorgii Verman, Ezrx Cleeveland, Thomez Leth- 
bridg, Richacdo Hutchins & Philippi Thorn i» nox tranſmittendo 
vel exhibends proceſſum in primi hujus pretenſe cauſe inſtantt habite 
'S fa. & '(perait ſententiam ferri &c. diftis vero Doftore Bury, Ge- 
 =orgio'Verman, Thoma Lethbridg & Philippo Thorn a/eg. quod virture 
. Stat, Collegii pred. proceſſum in cauſa amotionis vel expulfionis tene- 
antur procetdere ſummarie & de plano & ſine ſtrepitu Judiciali eaque 
fe canſa nulhuwe proceſſum in Scriptis habuiſſe aut habere nec proinde 
peſſe exbibere nec ullum Stat. violaſſe. Tunc fattd denno trina pre- 
» coniſatione pro dif. Archer © Adams eiſque non comparen. Dominue 
Wood in penam eorum contumac. & in preſentia comparen, obtulit 
| Sententiam definitivam quam petiit admitti ferri legi & promulgari 
fed Dominus ad E__ diftor. Doftoris Bury, Georgii Verman, 
Thomz 'Lethbridg & Philippi Thorn coptinuavit & ' prorogavit ul- 
terioreme expeditionem hujuſmodi Commiſſionis &- finalem anditionem 
-bujaſmodi Canſz is Diem Martis prox. inter horas Secund. © Quart. 
:,  pomerid, ejufdem dieihoc in loco Monitis partibus tunc prefentibus &c. 
= *Comt. 'Certificatorio &c. 1 LIN | 
7 -Poſtea Die' Martis ('viz.) Viceffmo Duinto Die Menfis Martii An- 
'n0 Pom. 1690. Tnter horas tertiam © quartam pomerid. in hac 
parte Aſignatas 'in publica Camera Colleg. Exon. pred.coram prefato 
venerabili & egregro Viro Edvardo Maſter Leg. Did. Com. anteditt. 
pro tribunal. ſeden. in prefentia mei Jo. Greeneway Not. Pub. 
' 'Quihus, G&c. fatti trina preconizatione pro die Dottor Bury, 
'Georgio Verman, Ezra Cleeveland, Thom' Lethbridge, : Richardo 
Hutchins, Benjamino Archer,  Samue!' Adams & Plnlippo Thorne 
_ Comparnuerunt (& Exhibuerunt Scripram quoddam ie novo continens 
proteflationes ſuas manibus ſuis ſubſcript &* atteſtatns (except Cleeve- 
land & Hutchins) guod petierunt admitti &- inatlttart k incipiens 
Ts viftatione Collegii Exow Et fic terminans proteſtantes irritum fore 
. ygnicqaid contra Atta neftra Statutum ſuerit. - Quod Scriptum petierunt 
dmitti Oc. Dominus admifit quatenw de Jure fit admittend. oo 
SITS > E | . abzter 
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aliter weque alto modo: Tune Domints PR Furiſdiftione ſua 
&*+. - Et. Wood pettit proceſſum coram eciſdem fatt. juxta Moniciouens 
intreducend. fore :@c.. Qui reſponderant ſe non habere alium proceſe © 
ſum quam qui  Proteſtationi hac- Die dat.' annex. eft Moniti deinde ad 
. proband. dift, proceſſum.'ad  petitionem Wood reſponderunt ſe non te- 
wert Dom: judican. -probare ſufficere fibiipfis liguid. & verum. 

' ' Twine diffus Wood obtulit & porrexit Dom. judican. ſententiam + 
definitivam pro Parte ſua, quam petiit admitti, ferri, legi & promulgae 
ri in preſentia diftorum Doforis Bury, Georgii Verman, Ezrz Clevc- - 
land, Thomez Lethbiidge, Richardi Hutchins, Philippi Thorne, Ben- 
jamin Archer & Samuel Adams nihi/ peten. Dom. ad Petitioners 
Dom. Wood admifit, tulit, legit & promulgavit Sententiam predif. fic - 
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(ut permittirur) per dift. Woed oblat.: © porreft. decernende, promunct® 


ando, declarandos, adjudicando, reſtituendo & in Expenſis condemnando» 
ceteraque faciento prout in eadem Sententia plenius continetur, preſenti- 
bus tam & ibid. Adolpho Meetkerk Coll. novi in Univerfitate Ox- 
on: Artis Magiſftro & Seymor Tredenham Collegii: omnium animarum - 
in dif. Univerſitate Juris Civilis Scholari Teftibus ad premiſſa teſti- 
ficand;: ſpecial. rogatis & requiſit. in preſentia mei Johannis Greene-- 
way. Not.. Pub. & :Reg- aſſumpti,, &c. ſuper cujus quidem ſententie* 
per 8c... Dom. Wood requiſtvit pub. inſlrument. confics &> in : 
attitats, = > | | 

Tunc Dow. Wood obtulit Billam expenſarum quam petiit admitti - * 
O* taxari Dominus ad cjus petitionem taxavit eand.ad ſumman vigin-- 
ti Marcarum ( faftd prius fide perdift, Wood Client. ſuum expoſuiſſe, /, 
Gre. & expofiturum efſe ſummam taxat) & Dom. aſſignavit pro. ſolu- 
rione diflarum expenſarum in vel citra primum diem Menfis Miij prox. - 
G judicial. monuit Dominos Do. Bury Georg. Verman Ezra Cleeye- 
land Thomam Lethbridge Richardum Hutchins Philippum Thorne - 
Benjam.' Archer. &:- Samuel. Adams dif. ſum. taxat, pon Mrd. Jacobo  _ 
Colmer ſeu ejus procurat. in vel citra diem pred, Tunc Dom. Wood -. 
petiit ſententiam execution; demandari- pgrtemgz ſuam attual. reftitu-- 
ere & nomen ſuum in Libro promptaarii ſroe Regiſtro difls Collegii in- 
ſeribere unde Dominus nomen Mr. Colmer inſcripfit tum in ea parte-Li- 
bri- pradift. qua primo:deletam froe omiſſum fucrit tum- in ea parte. ubi - 
hoc die Nomina ſociorum ſtribuntur & inſeruntar. ths 

Due omnia & fingula fic (ut permittitur ) Coram Nobis Geſta habi- 
ta & faila vera efſe Paternitati veſtrecertificamus ead:mq; und cum Li.” 
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T HE Cauſe of the late Rector of Exeter hath 
been defended with as little Reaſon and as much 
Rudeneſs as it was at firſt carried on; and yet after all 
theſe Aﬀeronts and Indecencies, the Vilitation of 
the Biſhop of Exeter was not more lepal in it ſelf; than 
the Proceedings after it have been juſt and hono- 
rable. }/hen the [ate Rector, upon the plain proof of 
ſcandalous Grimes had juſtly been expel['d, and his re-- 
moval word have Sch to-the quiet of the Col- 
| lege, and to the peace and honor of the whole Uni- 
verſity ; the Vilitor however declin'd the exerciſe of 
that power, which in thoſe private Socteties bis Prede-- 
ceſſors have always us d, and depriv'd him of his Office, \ 
nct of his Poſſeſſion. Of all the Heads of Col- I 
leges that ever were in that Univerſity, Dr. Bury: g- 
7 undoubtedly the firſt, who, after the Viſitor's Sentence; 
enjoy d the favour of -an Ejectment. 

Some time after, as ſoon as the Biſhop was inform'd' 
that Dr. Bury expetted Redreſs im the Courts of 
Weſtminſter, He, upon his own motion, defir d and. 
obtain'd leave of waving his Privilege in the Houſe 
of Lords. When afterwards the Cauſe depended before- 

proper Fudges in the (fourt of Kings-Bench, Ar. 
Painter, upon his Lordſhip's deſire, endeavonr'd to ha-. 
ften the Tryal, and the other. pa'ty, upon a juſt dif- 

truſt of their ſucceſs, were as earneſt to retard and” 
prevent: 


pe prevent it. Theſe fair and honorable Procedures, which 


— ought to have been praisd and commended by an in- 
 genuous Adver/ary,are nevertheleſs no fences againſt 
che malice of a weak and inſolent Libel. The ſcan- 
dals, commg from ſuch hands, neither need nor deſerve 
zn Anſwer, eſpecially ſmce they are level d againſt aper- 
2n who 1s much above the reach of thoſe Calumnies. 
The Fntereſt, which the Viſitor purſu'd, is already 
ſecurd; the College which his Predeceſlors found- 
ed, is, by him, reform'd; and that Society which in re- 
Jpeit of the Tenets there publiſh'd, and the Enormities 
there committed, was the diſgrace of the Univer- 
lity, is now 4 creditable Member at leaſt ,- if not 
an Ornament to zt. 

The Duty which the Biſhop ow'd to the Church and 
Univerſity, is already ſucceſsfully diſcharg'd; the care 
and preſervation of both 1s now happily entruſted to 
aher hands. The powers that be executed were lodg'd 
in him by his religious Predeceſior; He, by appointment, 
ſole Patron and Conſervator of that Society, and 
repreſents the Founder :n his College, as well as 

ucceeds him in his Diocels. 

The Hereſie, Bribery, and other groſs Immo- 
ralities, clearly prov'd upon the late Rector, occaſt- 
oz'd the Sentence, and after it the Cenſure, una- 
nimouſly paſt by the whole Univerſity upon his bla- 
ſphemous Book, ſufficiently confirms and juſtifies the 
Expulſon of the Author. -& 


DEFENCE, GC 


OST of thoſe that have read the Caſe of Exeter Col- 
lege related and vindicated, are ſufficiently convinc'd 
that ſo bad a Cauſe ſtood in need of better Adws- 

cates. The Pamphlet (as the Preface intimates) was de- 

ſign'd to draw over the unthinking part of their Adverſaries, 
and whatſoever influence it may poſſibly have had up- 

on them, it hath not faild of a concrary effect on t 

thinking part of their Friends. The only Art (if any) of 

the Diſcourſe is, Thar it is intricate and confus'd, and per- 
plexes the Cauſe which it cannot refute. And therefore the 
plain and dire&t Method of anſwering it, is to reduce the 

Controverlie to a Point; and afterwards, in ſhort, to con- 

ſider the wide and immaterial Exceptions to it. 

The ſingle Point then now in Iflue is, Whether Mr.Painter 
be Refor of Exeter College: His Admiſſion muſt intitle him 
ro thar Office, and an Avoidance muſt preceed and war- 
rant his Admiſſion : If Dr. Bury then was rightly remov'd, 
there was room for a new Choice; And, fince no other 
Objections are made, upon the Jawfulneſs of his Expulſion 
the Validity of Mr. Painters Title depends. The moſt 
notorious Herefie, groſs Incontinence, and ſcandalous Bribery, 

B arc 


Ln. 
are admitted to be good Cauſes of Expulſion; but it is 
pretended that the Byhop of Exeter had no Conuſance of 
the Cauſe, and conſequently no Power of inflicting the 
Puniſhment. 

That the Biſhop is Ordinary Viſitor, and Patron of that 
College, is not to be deny'd, and that none elſe have any 
V:ifitatorial Power thercin, is admitted : Bur a ſcruple is 
raisd, whether, and how far this Power is ſubject to-Re- 
frictions, when it is ſuſpended, and how revivd : What 
are the imaginary Extent and Bounds ; When the abſence 
and return of this intermitting Authority. 

It is pretended then, thar the Biſhop of Exeter, tho Or- 
dinary Viſitor of that College is barr'd from any Power of 
receiving Appeals, and is reſtrain'd from any other than a 
Qzinquennial Viſitation : And that therefore, upon the Execu- 
tion of the Appeal by Dr. Maſter within the Quinquennium, 
the Biſhops Authoricy of making a Viſitation is; deter- 
min'd, | 

To prove this Opinion, two Aſertions muſt -be laid 
down. : 

1. That the Viſitor of Exeter College hath no Power of re- 

ceiving Appeals. 

2. That the Execution of 4 Commiſſion of Appeal, amounts 

to a Viſitation. 
| For if the Yifuor had both Powers lodg'd in him, it is 
not pretended that the Execution of one determines the other ; 
- and therefore their Caule _— on the Truth of both ; 
th 


ours on the Falfity of either of theſe Propoſitions. 


Theſe Poſitions are ſo abſurd in themſelves, and fo ill 
defended by the Promoters of them ; that they are refuted 


as 


T4841] 
as ſoon as explain'd ; and the whole Controverhe will va- 
niſh at the ſame time that the Terms are fetled. It will not 
be immaterial therefore to diſcourſe of the true meaning and 
extent of the Words Viſitor, Ordinary, Appeal and Vifuation, 
and from thence to diſcover the groſs Errors and Miſtakes 
of the late Pamphler. 

And herem I muſt take leave to make uſe of not only 
the Authorities of Common Law,but in a great Meaſure to call 
in the Affiſtance of the Canon. For ſince the Statutes of 
Colleges have a neceſſary dependence on the Eccleſraſtical 
Laws, ſince their Ele&tions, Controverſies, and Proceedin 
are regulated by them, ſince laſtly Viſitation ic ſelf, if it 
is not now always circumſcrib'd to Spiritual Societies, was 
yet originally us'd in Churches only , and Religious Places 
and till. purſues the uſual Forms of the Canon Law; it 
it abſolutely neceſſary, and is uſual in the Year Books, in 
Caſes of this Nature, to receive from the Canoniſts the Ex- 
planarion of thoſe Terms which are borrow'd from them. 
And therefore tho the late Author hath been pleas'd to defie 
the Givil and Canon Law, yer all judicious and learned 
Men are ſatisfied, that as it is much eaſter to contemn an: 
Science than. to attain it; ſo in a Caule of Spiritual Canu- 
ſance, or which is nearly allied thereto, it is much betrer 
to. have Canon Law, than to want Common : For it we look 
into the late Cale we ſhall find, that this ſworn Adver- 
ſary to Eccleſiaſtical Laws, took not his Malice againſt them 
out' of any great propenſity to Temporal ; and that Igno- 
rance of one part of Learning is no certain prerence to 
anather. | 


B 2 > 
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A Yifitor then who is in Law, always the Patron of 2 
Society, and a Conſervator of the Local Statutes thereof 
is intruſted by Law to reform all Abuſes and Diſorders 
therein, and to redreſs all Grievances of the Members 
thereof. : 

The Appointment of this Perſon, who is to be Yiſttor, 
is the A& ſometimes of the Law, and frequently of 'the 
Party : But when ever any Perſon by good Authority is 
made //iſitor ; the Law it {elf cafts upon him all the Powers 


incident to, and neceflary for the Diſcharge of thar Office. 


A iſitor is a Term of as certain, and as determin'd, tho per- 
haps not of ſo well known a Signification, as an Execu- 
for ; and therefore tho the nomination of the Perſon him- 
ſelf may be from the Party, the Authority is always aſcer- 
taind by Law, the one is ex Inſtitutione, the other ex Pro- 
viſione Legis. And tho theſe Powers may be divided, and 
plac'd in ſeveral Perſons, as Yifitors, Ordinary and Extraor- 
dinary ; yet where-ever any Perfon is conftituted ſole Viſitor, 
and all others are expreſly excluded ; there the General 4p- 
pointment veſts him with all Auchority requiſite to the per- 
formance of his Duty. For if the Place be of neceſſity viſt- 
rable, then the Rights of Yiſutation, where-ever they may 
be lodg'd, and to whomlfoever transferr'd, cannot how- 
ever be diminiſh'd, much leſs taken away. And therefore 
any diſcretionary Rules given to a Perſon who is confels'd to 
have the ſole Authority of Viſttation, ought to receive, eſpe- 
cially if they fairly can, ſuch an Interpretation as is conliſtene 
with the known Powers of a Y/iſitor, and the Will of the 
Founder. For whoſoever by plain Words conftitutes a Yiſator, 
and afterwards is conceivd by doubtful Expreſſions to 

deprive 
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—_— him of the Power neceſſary for that Office, mult. 


either deſign to transfer this reſerv'd Authority to ſome other, 
or for ſome time at leaſt to exempt the Place from any 
Viſitation. Now if the Exemption of ſuch a Place from 
Viſitation, for any time, upon any Grievance or Enormiry 
committed, be repugnant to Law, and the letting in of 
another Yifator, be evidently contrary to the declard Will 
of the Founder; then it follows, that theſe reſtriftive Di- 
rections may and ought to be ſo conſtrued, as may nei- 
ther be repugnant to the Will of the Founder, nor deroga- 
tory to the known Law of the Land. 

This General Power of Yiſitors, is not only (as will after- 
wards appear) allow'd in all Books © of Canon Law ; but 
is likewiſe frequently in the Year Books, and other Reports 
of Common Law preſum'd and acknowledg d. 

Littl. Se. 139. ©I they which hold their Tenements in 
© Frankalmoign will not, or fail to do Divine Service; The 
© Lord may not diſtrain, but may complain of this to 
© their Ordinary or Viſitor, praying him, that he will lay 
© ſome Puniſhment and Correftion; for this, and alſo pro- 
vide, that ſuch Negligence be no more done, and the Or- 
dinary or Viſitor of Ricks ought -to do this: And Coke p. 96. 
Expounds of Right, de Droit, in the Right of his Offe:: 


And therefore «has the Powers that belong to the Office of 


2 Viſitor, are ſuch as can correct at any time all Failures and 
redreſs them. 4 


— 


a Fra. de Pav. de Viſ. Marianus Sec. de Viſ. Xerola wv. Viſ. Mendo de Fure Acad. de Vif. 
Acad, Chopin, de Msnaſt. & de eorum Vil. | 


Term. 
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LS 
Term. Mich. 9. H.6. fol. 34 & 33. The Viſitor, or Sove- 
' reign Paramount of the Order, hath power to viſit an 
Abby, and thoſe Powers are declar'd ro be General, Ordinary 
and Extraordmary. 

And therefore by the Statute 2 H. 5. 1. Viſitors are ap- 
pointed to enquire into the Governance and State of Hoſpitals, 
Cc. and of all other Matters ( without reſtrition of Of- 
fences or limitation of time ) and to reform, and to cor- 
reft them : and in the Caſe of Sutton's Hoſp.1o. Rep.p.5. To 
viſit, is explaind by, to order and reform all Diſorders and 
Abuſes in and touching the ſaid Hoſpital. * Yiſnator eſt fidei 
Commiſſarius, is the Truſtee and Repreſentative of the Foun- 
der, and hath the ſame Power in the Government and Preſer- 
wation of the College, as the Founder himlelt.; and therefore 
it is evident, that in both Laws the Univerſal Juriſdition of all 
Cauſes relating to the State of the Society, and the Governance 
thereof is of Right, and of neceſitycommitrted to the Viſitor. 

Now if this Rule holds in the Caſe of a Viſitor in 
General, it is infinitely more ſtrong for him, who is con- 
ſicuted Ordinary, or Ordinary Viſitor ; For that Word, as 
well in Canon, as in Civil Law, (and fince, as thence 
receivd) in Common, implies and carries with it origj- 
nal and univerſal Juriſdiction. An Ordinary is diſtinguiſh'd 
as from a Delegated ; ſo from a reſtrain'd. Judge, he hath 
within his Sphere, and within his Forum ( whether Se- 
. cular, Eccleſiaſtical or mixt) the Conuſance of all Cauſes 
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whatſoever, and that of himſelf, withour any deputation: 
And therefore tho the Nature of the Cauſes, and the pro- 
cedure upon them may be different; yer as to the 7i/e 
and extent of the Power, the Juriſdiction of all Ordinaries 
in their reſpective Courts, muſt be the ſame, and equally 
Univerſal. 

Now then as the Canon for prevention of Proxies re- 
ſtrains the Biſhop, tho Ordinary to triennial Viſitations of 
his Dioceſs; ſo the Local Statutes for prevention of Spor- 
tulage, limit Viſitors to a Quinquennial Viſitation of their 
Colleges: And yet the Canon, and the Statutes that re- 
ſtrain the Solemn Viſitation, bar them not in the mean time 
from the ordinary Afts of Juriſdiftion, A general and 
chargable Enquiry ex Oficio mero into Matters undetected is 
limited ; but a redreſs of emergent Grievances, and the 
Conuſance of Matters delated, as neceſlarily incident to his 
Office of Ordinary, neither is, nor without an apparent 
Failure of Juſtice can be taken away, or reſtraind. And 
therefore as in all Dioceſes, ſo in all Colleges, where 
the Right of a trienual or quinquennial Vilitation is lodg'd, 
there in the ſame Perſon, this Power of redreſling Grievances 
in the interval, hath always been preſum'd and allowd 
And as the Prattice in all Colleges hath always been the 
ſame, ſo is the reaſon of it too : An Univerſal Proviſien for all 
Grievances is deſign'd ; the Redreſs of them is plac'd in the 
Ordinaries and Viſitors only ; and therefore their Power doth; 
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Viſitatio intromittitur ſepius neceſſitate exiflente, #golin p, 103. 

Regula que reſpicit Commune, & regularem viſitationem, que fit etiam fine cauſa, non prohibes 
ittratam, {3 cauſa ſubeſſe'» Marian. Socine de Viſe See p. 241, | 

This Fra. de Pavinis calls Quotidiana Vijtatio, que fit quotidie ex multis cauſes emergentibuse 
Tr. Trad, Tom. 14+ 
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and muft during the triennial Term extend it ſelf to any og 
caſional Exorbitances. lt is further obſervable, that an Or- 
dinary is {aid to have an internal Juriſdiftion, and ſuch an 
one as is oppoſite to a forreign Authority; and therefore 
when-Biſhops viſit their own Hoſpitals de Jure, they 
act as Ordinaries, but when appointed by. the King, they 
have-only a borrow'd, forreign, and delegated Juriſdiction. 
When Brhops visited their Dioceſes, they were domeſtick 
Judges ; but when tanquam Sedis Apoſtolice delegati, they visi- 
ted Monaſteries and places exempt ; they had only an extra- 
ordinary and derivative Authority. 

This is the Power of a Viſtor, which may and ought to 
be exercisd in thoſe Places that are of right viſitable, and 
therefore it is next to be remark'd, that not only Churches, 
but all Free Chappels, all « Hoſpitals and religious Hanſes, 
as well of. Seculars . as Regitlars, all Univerſities and Col- 
leges , all® Ly-Confraternities inſtituted for charitable De- 
fezns, and in ſhort, all Loca pia, whether they be eccleſia- 
ftical, lay, or mixt Societies, are in both Laws, Canon and 
Common, ſubject to Viſitation. And therefore it no parti- 
cular Viſitor be appointed by the Founder, and no other 
proviſion .is by Law made for the Viſitation, then the Ca- 
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tals negotio intromitteret Cong. Trid. Stfſ. 5 c. quas Teftator non poteſt facere, quin in leges ſuo Te= 
ftamento locym babeant. 2 | 

11 H.IV.& 41. Ed. 1. 5,6. See Marrad. de Fure Abbatum Preſcriptio tollens Tiſitationem 
an 2alet, qnia cedit in uamnum publicum, ſed taltt que transfert. 
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non and Statute ſupply the Omiſſion, and entruſt the 0rd- 
nary of the Place with this univerſal Juriſdition. There 
is no preſcription againſt Proxies, no more than againſt 
Tiths; the one 1s as incident to a Viſitation as the other to 
Inſtruction ; and both thoſe are and have been eſteemed of 
indiſpenſible neceſſity. Viſitation is as incident to thoſe 
Societies as a Court to a Mamor, and is equally of common 
right and of common neceſſity : And therefore * it is, and 
was a received Rule in both Laws, that of ſuch viſitable 
Places and Perſons none can in any place be wholly ex- 
empt, but muſt eicher be immediately /ubjef ro one, or 
reſerv'd toanother Power. | 
Now there are two Methods by which all Grievances and all 
Exorbitances may be brought into queſtion before the Viſt- 
tor ; one is the Complaint of the Party aggriev'd; the other the 
eneral Enquiry of the Viſitor himſelf into all the Offences of 
Ris Subjects : The former is by the Proſecution of the Party, 
the latter upon the mere Offte of the Jude ; the one of thele, 
tending to x 4 Redrels of particular and occaſtonal Grievances, 
gives foundation to an Appeal ; the other, aiming at the 
Reformation of all general growing Miſdemeanours and 
Exorbitances, affords Matter for a Viſitation. Now tho 
It is certain that all Viſttors are entruſted with both thele 
Powers, as equally neceſſary for the preſerving the College, 
yet 1s it no leſs evident, that both thele are diſtinct in their 
Nature and End; and that nothing but grols Ignorance can 
confound them. Nothing but Complaint made to a ſupe- 
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a Dav. Rep. Caſe Proxies. 
b Non valet preſcriptio ut ab aliquo viſitas quis ron poſit, ſed bene vaet ca.tra Eprſcopum 
quod alius Prelatus viſitet. Cald. Lond.4 53. 
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rior Judg by a particular Perſon, in his own neceſſary de- 
ence for his own private Intereſt, and which tends not ſo 
much to the Puniſhment of Offenders, as to his own Re- 
lief, can produce and occaſion a Commiſſion of Appeal. 
Bur the Confeſſion of his own Subjects, made upon Oath 
to 2 Jude, upon his enquiry for the Execution of Juſtice 
and which propounds not any private Amends and Satisfa- 
ions, but the publick Good, and the Safety of the Body 
Corporate is the ground of a Yiſttation. 

Now then, tince I haye in ſhort laid down the neceſſar 
Powers of a Yiſitor and an Ordinary; the uſual Methods of 
their Procedure upon an Appeal, and in a Yiſitatim; qnd 
laſtly have ſhown the Nature of Places i/table; it re- 
mains as briefly to apply theſe certain and general Rules to 
the preſent Cale in queſtion. 

The Founders of Colleges then as they deſign the Perpe- 
tuiry of their Eſtate, ſo they equally defire the Continuance 
of their own Laws and local Statutes. © Their Truſtees 
for enforcing theſe Orders and Conſtitutions are by Law 
their Airs ; and, by appointment, uſually among Biſhops, 
their. Succeſſors. Thele are, in reſpect of their ProteCtion of 
the College, called Patrons ; in reference to their Juriſdiction, 
Fifators. For as it is a certain Rule, Thar a Founder hath 
' in him the Power of /:ſitation, 1o 1s it no leſs controverted, 
that 2 4 Patron, who is loco Fundatoris, ſucceeds to thoſe 
Rights, and by conſtru<tion of Law, is /iſiter. Ofrentimes, 
as 15 caſte to be ſeen in the Charter of ancient Holpicals and 
religious Societies ; there is nothing more ſpeci d than Yiſa- 
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4.5 
fatorem relinquimus; and in others, Patronum deſignamus 3 
and thoſe words only by plain and neceſlary implication? 
convey'd the viſitatorial | par args in its full extent and 
latitude. "The Power of receiving Appeals was fo great 
and fo neceſlary a part of that Authority, that tho [ find in 
very few Statutes of Monaſteries and religious Societies, 
that Liberty expreſly given them , yet was it preſum'd, 
own'd and praftisd in all, Whether the viſitatorial Power 
was lodg'd in the Ordinary of the place, the Principal of 
the Order, the ſuperior Abbot, the Capita Ordinum, the Ju- 
dex Academicus, the Conſervator Univerſitatis, or laſtly in the 
local Yifitor of the College, it is a certain undeniable Propo- 
ficion, that wherever the entire Power of Viſitor is placd in 
one Perſon, there, as an mcident to the Office, the Redreſs 
of Grievances upon Appeals was by Law veſted and ferled. 
And therefore, tho the pretended Reſtrictions are as ſtrong 
in almoſt all Colleges in the Univerſity as in Exeter , there 
is not one, ar leaſt of any ſtanding, wherein Appeals have 
not conſtantly been made to the /iſitor. And as Cuſtom 
and common Practice have own'd the Yiſitor's Authority 
herein, ſo likewiſe the Courts at Weſtminſter have counte- 
nanc'd and approvd it. And therefore in Apleford's Cale, 
Mic. 22. Car. B. R. in Widrington's Cale, Fill. 13. and 14. 
Car. W. B. R. in © Dr. Lewis's Caſe, Provoſt of Oriel. in 
Parkinſon's Caſe, 1” W.er M. BR. in Proofts Caſe, Fill, 3* 
W-22M.B.R. it is reſolv'd, That the proper Remedy of all ex- 
I'd or injur'd Heads Fellows or Members of Colleges,lics in 
an Appeal to the local /iſitor only, and that they are conclud- 


e See FYnitlock's Read. Div. 3. Point 0. See Patrick's Cale, Hall, 18, 19. Car. WM. B.R. 


© 3 ed 


[ 12 ] 
ed by this determination. © If there be a Juriſdiction in 
« che Yifucor, ſaith my Lord C. ]. Hales, and he hath de- 
< termin'd the Matter, how. will you get over that Sentence ? 
« and thereupon a Mandamus was deny'd. But if a Fellow 
had no Viſttor to whom he might appeal, as in Herns Caſe, 
the Mandamus was granted and adjudg'd good, Since there- 
fore in all other Societies and Monaſteries an Appeal to the /- 
fitor hath been granted, ſince in all Colleges it hath been us'd 
and allow'd, and ſince as in all foreign Courts, ſo eſpecially in 
thoſe of Weftminſter it hath been unqueſtionably admitted, no- 
thing needs further to be added to the Confirmation of it,than 
that in Exet.Coll. the Statutes do more plainly caſtthat Power 
upon the /iſitor, than in moſt other Colleges of the Univerſity. 

The Statute De Viſit. lays, Adeo pronum &5* ad malum pro- 
ive eſt bumanum genus, & uti quotidie videmus, varietas tem- 
porum optima queque aufert, &* mutat, ut non ſit in noſtra po- 
teftate eas condere Leges &* Statuta que non violet aliquan- 
do aſtutus, &* verfipellis, aut male interpretando aut aliquid 
fraudis ingerendo aut excogitando modum quo. nodum quamvis 
Herculeum diſſolvat. | 

Diſtnttims, he was ſenſible, were to be found out ; | the 
Statute might eaſily be eluded ; Bribery might be conſtrued 
Repairs ; Promotionis cauſa maight be interpreted a Benefice, 
and therefore againſt all theſe Evils he provides a/4/itor, un- 
happily nor forefeeing, that even this Remedy it ſelf might 
male interpretando be diſtinguiſh'd into nothing. 

Nos eam ob cauſam, ea que duximus noſtro tempore utilia & 
commoda, inferentes quod ea conſervanda refteque interpretanda 
attinet, confidimus authoritati & benignitati Epiſcoporum E:xoni- 
enftum Succeſſorum noſtrorum, quos difti Coll, Patronos & Vife- 
tatores 
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tatores relinquimus, ut uli quex ſua liberalitate & mera beniznitate 


addutt ac fervida charitate in fidem Chriſtianam inflammati, ad 
hoc Alvearium conſervandum imwvigilent, ut Statuta & Ordina- 
tiones difti Collegit firmiter obſerventur, virtutes & diſcipline nu- 
triantur poſſeſſiones & bona ſpiritualia &* temporalia proſpero ſtatu 
floreant, jura, libertates & privilegia defendantur & protegantur. 
Now I would willingly know, whether relinquimus 
Patronos, ' & Viſatatores, be operative Words or not ; whe- 
ther confidimus autoritati & benignitati Epiſcoporum Exo- 
nienfium ut ad hoc Alvearium conſervandum invigilent ut 
Statuta &* Ordiationes difti Collegu firmiter obſerventur, Cc. 
are fit for an univerſal proviſion; and do conſequently lodge 
in the Viſitors thereof an Univerſal Juriſdiftion 2 whether it is 
pan ro defend Poſſeſſiones & bona ſpiritualia &* temporalia 
y a Viſitation once in Five Years, which may be dilapi- 
dated in leſs than one; whether it will be eafte protegere Ju- 
ra & Libertates of the Members thereof, by reſtoring them 
Five Years after Expulſion 2 Could there be more expreſ- 
ſive, plain and extenſive Words found out for the Settlement 
of the Viſitatorial Power ? and can it afterwards be thought 
that the Founder deſfign'd tro expoſe his College and the 


Members thereof to all growing Evils, to all occaſional Grie- 


vances, and emergent Exorbitances and Combinations? 

Ic is plain then that the Founder repos'd the whole Truſt 
and Care of the Colicge in the B. of Exeter his Succeſſor ; 
and to that end conſticured him Ordinary Yifator, and Patron 
thereof, in ſo general and exprefſive Words, thatin all the Ap- 
pointments of the /;fitors,cither of Hoſpitalsor of Monaſteries, 
or of Colleges ; I never ſaw, and believe there 1s not, any one 


Inſtance wherein larger Powers were granted to a Man, and 
where- 


I me 
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where the Grant was ever made with more Solemnity : And 
therefore, if this Power ( which is an impoſlible Suppoſal ) ; 
bur if it ſhould fail in its bottom, I dare, upon enquiry, 
affirm, that no wviſitatorial Juriſdiftion 'of Churches, Hoſpitals 
and Chappels, can upon more expreſſive Words be main- 
tain'd and ſupported, and that all the provifonary Confti- 
tutions of thoſe Societies were vain and idle Appointments. 
For if Founders do adjure, and in Fiſceribus Jeſu Chriſti be- 
ſeech their Succeſſors ; ut fervida Charitate in fidem Chriſtia- 
nam inflammati, they ſhould expell all Herefte from their So- 
ciety; and if afterwards their Saviour in this very College 
ſhould be expos'd as a Galilzan Vagabond, and a Crucifid Va- 

abond, and if all the Fundamentals and Articles of Faith 
ſhould be therein ridicul'd ro the known diſturbance and 
abhorrence of the whole Univerſity in a moſt ſolemn manner 
aeclard ; and if, laſtly, it is impoſſible for the ſole Viſitor of 
that College to give any redreſs herein, or to allow any lels 
ſcope to the Rector for Libelling his Saviour here then a 
Quinquennium ; then it muſt be allow'd, I luppole, that theſe 
Rules and Orders were inconſiſtent and null, and the well 
meant Dreams of their Religious Founders ; But if an Univerſa- 
liry of Juriſdi&tion, as plainly it ts, be lodg'd in the Biſhop, 
and may upon ſuch Emergencies be exerted, then is the 
Founder conliftent with himſelf, then his plain Words will 
have their due Force; And the College according to his ap- 
pointment may be govern'd and preſerv'd, 

I ſhall infift now on no more than one other Branch 
of the Statute. Qxos quidem Reforem Subreftorem, &* Ele- 
Fos, ac praterea Miniſtros quoſcunq; & Famulos, predifto Do- 
mine 


[15 J 
mino Epiſcopo, & ſuo Commiſlario, ſed nulli alii, volu- 
mus & praecipimus effeftualiter intendere Q& parere. 

As before, the Biſhop was appointed Viſitor ; ſo here 
all others are barr'd from any Partnerſhip in the Authority : 
The Powers that were given him are intire, and undivi- 
ded ; and all the Controverſies are taken away, that uſual- 
ly ariſe from concurrent and interfering Juriſdictions. 

Now fince by expreſs Words fo large Authority is plain- 
ly lodg'd in the Biſhop of Exeter ; let us conſider what is 
offer'd to diveſt him of this Power. 

1. A Fellow hath ſworn -not to commence a Suit 
againſt the College, and hath renounc'd the Right of Ap- 
pealing. | 

Omns Afton contra Reflorem, Ec. quomodolibet appellations 
er gquerele in ea parte faciendis & quarumcung; literarum im- 
petrationi, precibus principum, prelatorum, &c. quibus poſſem ad 
jus, titulum & poſſefionem vendicandam reconciliari, ac qubuſlibet 
Juris vel fatti remediis, per que me petere poſſem in integrum 
reftitui, quantumcung; alias mihi probitatis © vite merita ſuffra- 

gantur m vim pachi renuncio. 

Now if in this Oath it ſhould be admitted that the 


general Words ſhould include the Yifitor, as they plainly 


do not; yet nevertheleſs how can any Judge be ſworn 
out of his Authority by a Fellow ? If he had not 
Power of receiving Appeak before, The Oath under this 
Interpretation would be wam ; and if he had, the Oath, 
in regard of the Vifttor would be void and meffeftual. 
If all the Tenants of a Mannor ſhonld ſwear not to at- 
tend the Courr, the Oath would not only be legal in re- 
ſpect of the Tenants, but 2am in, reference to the _ 
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The Oath is not defign'd to take away Juri/diftion from 
the Judge ; but to take away ſome Liberty from the Fel- 
lows; It Men ſhould upon Oath ſubmit to Referees or 
Arbitrators, the Power of the Courts would not be dimi- 
niſh'd, but the _— of the Subjects reſtrain ; for it 1s 


a vain and ſenſeleſs conceit, that if my Authority, of what 
Nature ſoever,whether from King or Subject be legally veſt- 
ed in me, any Man by his Oath can ſwear away my Fnriſd:- 
Hon. 

2. This Opinion as abſurd as ir now ſeems, is more ſo, 
if as really, there is not, a#@ there be no ſuch Oath ar all : A 
Fellow renounces indeed Appeals in General, and thoſe 
Words of Latitude are put into a certain and determinate 
Signification. 

Now the /:fitor cannot come under thoſe Words, how- 
ever large and extenſive ; the /iſitor hath a domeſtick and 
internal Forum; and whereas a Complaint to him is an 


application to an ordinary Judge ; An Appeal in propriety 


of Speech is a recourſe tor a forreign or ſuperior and extra- 
ordinary Juriſdiction : In all Abbies, and in all Colleges, in 
all Inſtances of Canon and Common Law, theſe general 
Words excluded any other Authority, except. that of the 
HJifitor ; but did ſecure and ſtrengthen his Juriſdiction. And 
therefore when the Statutes of Exeter College were made, 
the Founders well knew the Power of the Viſiter as et- 
led by Law ; "they knew the Practice of all Colleges , 
from whence theſe.Statutes were tranſcribd ; and therefore 
if they had deſfign'd to put any new Limitations to the /i- 
fitors Authority ; it is impoſſible to think but they would 
have found our new Words to expreſs their Intention. 


Then 
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Thele Statutes, however ancient the College is, are of a 
late date ; the Uſage of all other Colleges was then known 
and fixt, and therefore if any more than the cuſtomary Re- 
nunciation had been defign'd, the uſual Oath would never 
have been- borrow'd. and impos'd. All Letters of greac 
Men are renounc'd; all forreign and vexatious Suits are for- 
bidden, and would it not have been as ealie (ſince he de- 
ſcended to particulars) to beſtow one word upon the Yi(i- 
tor, and ar leaſt by Name to exclude him: The Abſurdity 
of thar Opinion, if it. needs be further demonſtrated, ap- 
pears molt visibly in this following Inſtance: The Reftor 
1s by Oath barrd as much from all theſe juris & fatti re- 
mediis per que poſſit in integrum reſtitui, and renounces them 
in vim patti, as well as the Fellows; and yet in the Sta- 
rute he is expreſly allow'd to appeal to the Viſitor. Now 
would a Founder give a Man a Liberty by Statute, which 
he takes away by Oath? Would he ſettle a Right in the 
Reftor in one Statute, and oblige him to ſwear himſelf our 
of it in another ? It is clear then, that the /i/itor was not with- 
in the purview of that Oath, and that the Re&or would 
have been guilty of no Perjury for appealing to him. But 
I leave it to his Polonian Caſuiſts to diftinguiſh him out of ir 
upon his farther Appeal. 

If then the Pi/itor hath general Powers veſted in him by 
Law and by Statute ; if he is the Conſervator of the Col- 
lege ; and as in their As he is formerly call d Patronus, 
and Supremus Jadex therein ; if he can redrels all Griev- 
ances, and hath conſequently the Power of Receiving Ap- 
peals ; ir is not poflible that a Fellow's Oath, tho it ſhould 
have particularly nam'd him, can deveſt him of that Au- 
D thority; 
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+thority ; and if ſuch Oath doth not particularly name hinr,, 
nor by Compariſon with other Statutes , was intended 
to exclude his Juriſdiction, it 1s certain that the Authority 
remains entire; and, that in the fame manner as Appeals 
lay to him before the Oath, they mutt be admitted to lie 
after it. 

2. The ſecond Exception to this Univerſal Authority is 
drawn from the Words of the Statute de Y4f. 

Ea de Causa liceat Domino Epiſcopo Exon, qui pro tempore 
fuerit, & nulli alii, nec aliis, quoties per Rectorem difti Coll. 
& in ejus abſentia Subreftorem, Q&* quatuor alios ad minus, ex 
ſeptem maxime Senioribus Scholaribus fuerit requifitus ; Nec non 
abſque requiſnione ulla de quinquennio in quinquennium ſeme! 
ad diftum Coll. per fe, wel per ſuum Commiſſ arium, quem duxe- 
rit, deputandum libere accedere. Cui quidem Reverend. Patri, 
ac Deputato ſuo (preterea nemini) tanquam Patrono & Ordina- 
710 Viſttatort, vigore pre(entis ſtatuti plenam concedimus poteſta- 
tem, ut ſuper omnibus & ſingulis particulis E&> articulis, in di- 
is Statutis contentis, ac de quibuſcunque aliis Articulis ſtatum, 
commodum, ant honorem dif: Coll. concernentibus aut que in di- 
Fo Coll, aut aliqua illus Perſona fuermt reformanda, aut cor- 
rigenda, Reftorem, Scholares, &* Elettos interroget, © inquirat, 
cogatque eorum unumquenque in Virtute Juramenti,' &- per cen- | 
ſuras fi opus fuerit ad dicendum weritatem de pramiſſis omnibus 
ſmgulis, Ec. 

It hath been. before prov'd, that two Powers are neceſſa- 
rily lodg'd in a Viſitour ; one 1s the ordinary juriſdifion, 
which exerts it felf upon the injury and complaint of any 
of his Subjects ; and redrefles their grievances : The other: 


is an extraordinary and general. enquiry made by the Judges 
himſelf. 


A 
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himſelf ex officio without the inſtance of the Party. Now 
this Statute doth not only veſt him by the former general. 
words with the ordinary powers .neceſlarily incident to a 
Viſitor's Office : But goes on likewiſe to aſcertain here his - 
extraordinary Authority and to hx the bounds of it. This: 
Viſitation is general as well in reſpe& of Crimes as Perſons 
within the Judges territory and compals ; and is ſometimes 
neceſſary and therefore not omitted ; but withal troubleſome 
and chargeable, and therefore reſtrain'd. In this general en- 
quiry by Ofize which is by the Canoniſts call'd Oficium merum 
the powers of the Judge are much larger than upon an 4þ- 
peal ; the method of the procedure different, and the occa- 
fion of it are of as great, yet uſually not of ſo urgent and 
preſſing neceſſity. And therefore ſince his Powers are great ; 
the ſolemnity of the Proceſs extraordinary ; and the Sportu- 
lage which is always incident to it, not ſmall ; it was pru- 
dence in the Founder to allow the uſe of ordinary Juriſdiction 
always; and by that means to prevent the neceſſity, as well 
as to reſtrain the exerciſe of his extraordinary Authority. 
And herein the care of the Founder was agreeable to that of 
the Church, for no Canons ever ſet bounds to any other than 
gainful Viſications, nor ever thought fit to limit the Duty, 
but where ir was recommended by Proxies. 

As this Juriſdiction then is {ct up by Statute ; ſo another, 
in Caſe of great emergencies is likewiſe plac'd in the Viſitor ; 
which is a Viſitation upon requiſition. "This 1s a mixt Office ; 
and differs from a Viſication becaule it is granted upon denun- 
ciation and preſentment, and upon the of of the party ; 
and yet at the ſame time agrees not with Appeal ; becauſe 


it proceeds by Enquiry and tends not to the redreſs of a 
D 2 private 
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private grievance, but the regulation of ſome publick enor- 
mity. 

This Branch of the Statute therefore, however ic may 
limit a Y:ſitation, is ſo far from reſtraining Appeals, that ir 
enforces them ; for where-ever the extraordinary Remedies 
are limited, there is more occaſion for, and more Latitude 
to be given to, the Ordinary Juriſdiftion, This is the plain 
and natural intendment of the Statute ; this is that Univer- 
fal Proviſion which the Founder delign'd, which the College 
need, and which the Vxſitatorial Power was brought in to fup- 
ply. Upon this ſhort view of the Office of 7/:ſator in general, 
and upon this _ into the Statutes of Exeter College, in 
particular, ic may be ſafely afhrm'd. 


1. That all ſole Viſitors ſeparately, and all Viſttors ordi- 
nary, and extraordinary joyntly, have as an incident to 
their Office, the Power of receiving Appeals. 

2. That this Power, as in all Churches, Monaſteries and * 
Hoſpitals, /o in all Colleges hath by the reſpefive Vi- 
ficors thereof, been usd and exercisd, and in all Courts been 
confirm'd and allow'd, | 

3). That the Local Statutes of Exeter College do in the 
ſame, and no other manner, then as the Canons and as the 
Statutes of moſt other Colleges, limit and reſtrain the ſo- 
lemn, extraordinary, and chargeable Viftations ; but at 
the Yame time do weſt the Viſitor of the College, with all 
ordinary Juriſdiftion in its full extent and latitude. 

4 That the Statutes of Exeter College are ſo far from 
precluding Appeals to the Vilttor, that they expreſly war- 
rant them, and that the Oaths of the ReCtor and Fellows 

netthey: 
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neither can, nor by the plam and natural ſenſe of the 
Words, are intended to reſtrain this Authority. 


Ifrhen the 7:/itor hath power of receiving Appeals,Dr. Maſters 
Commiſſion is good, Dr. Bury rightly as well as juſtly ex- 
pell'd, and the whole Proceſs legal and unqueſtionable. * Ic 
is not neceſſary therefore to add what yer hath been ap- 
parently prov'd, and will more fully be cleard, that if 
the Biſhop had no Power of receiving Appeals, and con- 
ſequently the Commiſſion was void, and the Acts of it 
null and inauthoritative, yet however the Fiſttation could: 
not thereby be barr'd, nor the Biſhops Right be taken 
away, nor the Expulſton defeated. 

The Point being thus fetled, ir will be an eafier Matter 
to conſider thoſe little Objections, which have been ſart- 
ed by the Author of the Caſe, and have not yer been refu- 
ted by Mr. Colmer, Some things there are in the Account, 
which he ſays he does not underſtand, and perhaps it may 
be no caſie Matter for me to bring down my Expreſſions to 
his Underſtanding ; or his Underſtanding up to them: Other 
Paſſages there are that in his Opinion need no Anſwer, 
and they therefore ſtand in the ſame Condition they were, 
and want no Defence : But as to the Exceptions taken, they 
ſhall have Anſwers that are very ſhort; and yer as I ſup- 
poſe, full, and no otherwiſe tedious, then becauſe ſuper- 
Huous and unneceſlary. 

Aﬀer the Hiſtory of Mr. Colmers Incontinence , which 
has been prov'd to be Falſe and Immaterial ; the farſt Pro- 
poſition laid down is, That an Appeal to the Viſitour is by 


* Sec the Acccamt of the Proceeaings, &c, ÞP, 26, 27, 
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Gaths reftrain'd ; and then he gives you a Comment on the 
reaſons of that Reſtraint. 

For when he hath put ſtrange Orders on the Founder, 
which he never made : then he gives the Grounds , 
which induc'd the Founder to the making of thoſe Orders. 

The Ground then, that is reaſonably ſuppoled to perſwade 
him to this Policy, was the Peace and Quiet of the Houle : 
And, 

Were not all other Societies of Students as much deſign'd 
for Peace and Quietnels as Exeter College > Had not Mo- 
naſteries Free-Chappels, and Religious Societies as little 
accalion for Diſturbances and Quarrels as Colleges 2 And 
were not their Founders weak Men to bring them into 
Noiſe, Feuds and Diflenſions , when they appointed a Vi- 
firour, and gave him due Power of redrefling their Grievan- 
ces, andof deciding their Controverſies 2 Would there not 
be much more Peace in a Diocels, if the Clergy were not 
ſubje& to Viſitation? And if a Parſon, whoſe Study and 
Profeſſion entitle him to Quiet, might not be cited from 
his Home, and ſubjected to the Complaint of every vex- 
atious Perſon only for Hereſie, Bribery, and Incontmency ? 
What Confuſion and Diſturbances the Stature of Hen. 5. 
occaſioned in England, when it ſubjected Hoſpirals to Vi- 
fitation, whoſe Members before, were without any moiſe 
robb'd and deſpoil'd, and whoſe Revenues had been very 
quietly loſt, and dilapidated? In ſhort, the taking away of 
Weſtminſter - Hall would be an effective Remedy againſt 
Champerty and Maintenance, and troubleſom Law-Suits and 
Contention would quickly ceaſe, it we would remove the 
Courts, in which they are to be ended. 

Bur 
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But now for once I would defire him: to make as 
many reaſonable. Suppoſals, as he will for the late Rector, 
and ſuch Fellows 6t Exeter College as imploy'd him ; bur 
as few as poſlible for the Founders, who neither need nor 
deſire his affiſtance. The Founders were Wiſe-Men, Stapul- 
don wasa learned Biſhop: Sir William Petre a prudent States- 
man, and therefore fuch reaſonable Suppoſals, tho of a Piece 
with the reſt of the Book, are ill ſuited to the Character 
of the Perſons introduc d. All the Peace and Quiet which 
the College can aim art, or hope for, is promoted by the Of- 
fice of a Yiſitor, and their particular Happineſs conſiſts in 
having their Controverltes decided in- a private and dome- 
flick Court. And tho the Cenſures of a Fiſwor may be 
croubleſom to thoſe Perſons that deſerve them; and a re- 
view of the Cauſe try'd is not very acceptable to- ſome 
Judges; yer certain it 1s,- that nothing is more requiſite 
than the Viſitatorial Power, for the due government of. the. 
Society, for the prevention of Grievances, and Exorbitances ; 
for the ſpeedy determination of Controverſies; and for the. 
ſettlement of Peace and Quietneſs in the College Eſpeci- 
ally fince, if there be no /;ſitor that can give redreſs to a 
Fellow unjuſtly expell'd ; Ic is plain that a. Mandamns would: | 
lie for him, as well as for a Pariſh Clark;. and that this 
admirable Method of producing Peace and Quiet, would draw 
the Cauſe from the Yiſitor into Weſtminſter- Hall. 

The next thing that he leaves me to explain, 1s an Oath, 
being acceflory co a Statute : Where-ever. an Oath is re- 
lative to the Law, and the Senſe of one depends on. the. 
meaning of the other, and the Obligation of one, relies-on 
the continuance of the. other, here it is acceſſory to it. 
| _, ns 
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Now then, Si continget me per 'Reftorem aut in bujuſmodi 
intereſſe habentes corrigi, puniri, aut a 'difti Coll. ſuſtentatione 
ejici &- expelli, excludi, privari vel amoveri propter mea forſan 
demerita, ipſum Reforem , ſeu alias Perſonas, ſeu eorum ali- 
quem , CFC. quantumcungj alias mihi probitatis &* wite me- 
rita ſuffragentur. 

In this Caſe therefore the demerita are (as 1s elſewhere ex- 
plain'd). Carſe in Statutis content : The intereſſe habentes are 
ſuch as are appointed by Statute ; and fince it is impoſlible 
to know the extent of the Oath without recourſe to the Sta- 
tute : The Oath is acceſſory to it, and guided by it. 

And if the Statutes are alter'd by legal Authority : The 
matter of the Oath is likewiſe chang'd, not the obligation ; 
and the Oath, as ſtrongly obliges to the performance of the 
new Law, as once of the old. 

2. He proves that legitime conviftus doth not mean a convi- 
Ction according to the Law of England. For it is plain to 
him that the Refour of the College cannor impannel a Jury ; 
nor adminiſter an Oath. This is the Phantom that he raiſes ; 
and, being his own, it 1s cafily refuted even by himſelf: 
For no Man elſe was fo ablurd as to imagine, That when 
the Founder had in every thing elſe purſued the Terms and 
Rules of Canen Law , he would have borrowed the proof 
only of a charge from the Common : Bur it legitima convittio 
doth not amount to a conviction by a Jury; mult it mean 
nothing, or mult it fignife a conviction without , or again 
Law ? for if it doth not, it will not juſtifie Mr. Colmer s Ex- 
pulſ1on. 

Legitima convittio is ſuch a conviction as the Statutes direct ; 
and where the Statutes are {lent, 1s fuch a conviction, as the 
| Law 
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Law require, in confortnity to which theſe Statutes are made, The 
method of the ConviRion in divers Laws is very ofcen differear ;_ 
but it is always grounded on a crime, and no crime can be ap- 
plied to a perſon but by proof. In con.mon Law a Verdi is 
founded_upon evidence; and is preſumed to be made in 
purſuance of itz In Canon law, where Trials are made by Wic- 
neſſes, not by Jury, nothing but the confefiion of the Parite;, 
the Teſtimony of two witnefſes, or the Notoriety of the Fat 
can make a Conviftion, And therefore as in one the Sentence 
of a Judge cannot convit any man, when ſupported by no wey- 
dit; fo 1n the other it is equally void, when founded on xe 
evidence. A man cannot renounce his Night to legal Proceedings , 
If he thould agree to be ſentenced uncited and unheard, and to 
be convicted without proofs; it is a void Agreement, and fo 
utterly-null and illegal, that the tis pai cannot ſupport it : 
Sententia nulla poteft partium conſenſu ut valeat, non tanquan 
ſententia ſed tanquem contratus : Cald, Cons. 1238, 

The Fellows of Exeter might be convicted of Incontinence, 
as the Statutes of other Colleges dire&t per idoneos teſtes, 
& fatti evidentiam, or as Clarks are to be convie of it, 
according to ſuch lawful proofs as are requiſite by the law of the 
Church: 1 H. 7.c.4. The Rector, if he cannot adminiſter an 
Oath, might have uſed the aſliftance of the Yice-Chancelloys or of 
the Viſitors Juridiation. Homicide is 1a the Eccleſiaſtical Court 
a cauſe of Deprivation; and yet it cannot originally be examined 
there: Their Sentence muſt be built on a Conviction at 
Common law : and as the Spiritual Judges even to Eccleſiaſtical 
purpoſes cannot convict Men of ſuch crime by Ecclefiaſtical Proofs - 
.. ſo much leſs can they declare men convitt without any. H»%, 
122. Searls Caſe. Cr. 2, Hob. 194. 4 competentFudge then is not 
more required, than Legal Teſftimonie ; Summarie de plano &* extra 
ſtrepitum Fudicialem may take away the formality of the Proceſc, 
but never the neceſiity of Evidence ; The noiſe of an Oath is 
not great ; nor the length of it tedious; It is the direct and 
plain way of Procedurez and all Preſumptions, ſtrained Infe- 
rences, and traditional Reports occaſion the length and circuit of a 
Tryal. | 
Legitins) is expounded in the Probationers Oath /{ecundum 
exigentiam Statuforum, and 1o CR 1s interpreted ſecun- 
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annm:-exigentium Canonum. Lindw. 5. Tit, de Purg, Canon. 

3- . $4 propter mea udemerita contingat me aeprivari is in 
ſome ſtatutes of other Colleges explained propter mea demerits, 

aut cau[as in ſtatutis contentas 1a othets propter malos mores, 
| aut. mea demerita, Now this Gentleman's interpretation - of p6- 
mea demerita is whether a man be guilty or xo, which then ſhould 
have been thus expreſſed ob mea forſan non demerita. . And if ox 
added to this and moſt of his affirmations, it would much 
eaſe the Book of many falſhoods, and make-it in many other 
inſtances, true ſence, +*s4n this good. Grammar : But the following 
words put the ſence of it out of doubt , . quamwvwis alias mihz 
probitatis & vite merit. ſuſſragertur : Which imply .a Man 
criminal in this, and irrepoveable in all other concerns, The 
Oath was deſigned to oblige the Conſcience ; if the Crime was 
true, Atquieſcence was enjoyned ;. if:it was falle, no juſt remedy 
was precluded.. And whether the charge .were true.or falle, 
his Conſcience ts.judgez, and his. Oath enforces the Conſcience 
to 2 right. judgment. . | 

If then an innocent man had liberty of Appeal ; whoever doth 
not appeal confeſles, .and owns his guilt.. Nox appellans aicitur ape 
probare ſententiam latam Card. Tusc, con, 388... 

5. My. 4#. reaſon was this. © That it is the-plain. delign of 
«this Oath to ſecure the College from any. Aim at Law, or 
« any other diſturbance from abroad; and that in the recital of 
« the different appeals, and remedies, which are- there prohibi- 
© ted, that of appeal to the Yiſitor, which was moſt obvious to 
« to be thought on. is not expreſly mentioned nor forbidden : 
« And therefore that thoſe general words may in an equitable 
* ſence be intended to.reſtrain the Party from all Appeals to an 
«© Zxtraneous, not to a Domeſtic Courts to one that is a Foreign 
« Tudge, nat to a Yiſitor, who 1s a part and. the firſf member of - 
the College. 

Nothing in the anſwer deſerves to be.confidered ; but the dome- 
ſtick Juriſdiction of a Yiſitor ; 1t the Founaey referred all jurgia ire &- 
rix4 to the final arbitration of the Re&or, Subrefor and three 
Seniors; The Juriſdiftion of thoſe perſons thereby gained in reſpe& 
of the Viſitor was cumulative, not privative. And therefore when 
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a 'man is forbidden, as in this caſe, to proſecute *another* cora? 
aliquo Fudice extrinſeco Eccleſiaſtico vel Seculari;, the intent of the 
Foxnaer plainly appears to bar any aCtion in the ſpiritual and temporal 
Court; and to refer the contending Parties to the Arbitrators 
there mentioned or at fartheſt to no other than ſome intrinſick 
Fudge, And it is obſervable that theſe little Controverſies were 
not to be Fudicially ended by theſe Perſons, but aliqua ordin:- 
fione bong * concordia per perſonas pom ( as Referees and Arbitra- 
tors, ) terminentur & finiantar : io that here an amicable reference 
1s adviſed and exjoyned, but ſtill upon a farther diſagreemenr, 
if it could not take effet every Attion coram aliquo Fudice extrin- 
= _ expreſſly forbidden , but - not a recourſe to a Yiſitor diſal- 
owed, 

The Argument concerning Fehn 4 Stiles, and the 6th. Com- 
mandment needs no grave anſwer; and I have at preſent nei- 
ther will nor leiſure to expole it. 

6. Arbitrary power is power againſt law : And the unſtatutable 
Expulſion of a Fellow ; and the denial of a lawfull Appeal are 
illegal and arbitrary Acts: what obligations the Founder might 
have enjoyned we diſpute not ; but we have proved, that none 
are laid : The Yiſitors Authority is not created by the local Statutes, 
but caſt upon him by law 3 The Power of a Yi/irour depends not 
on the Founder, but the Right of the Biſhop of Exeter to that 

wer is derived from him: The Kings Courts have a more /arge 
Juriſdiſdition than the Yi{ſror , but not more certain. And there- 
fore no mans Oath can bar the Power of the one, nor of the 
other ; eſpecially fince it appears, that it was not defigned to 
preclude them. | 

- Thus hath it once more been proved ; That the Oath is ac- 
ceſlary to the Statute, that no innocent Man is barr'd fro:1 ppeal 5 
that legal Proofs are neceſlary to a legal Conviction , that the 
Viſitor is a Domeſtick Judge , and- that «appeals to him from an 
innocent perſon, illegally expelled, are not more warranted by 
Reaſon, than by Statute. 

Next, the Gafe eximines the reaſons that proved the Yiſitors 
Authority of receiving Appeals. 

1P. 36. [t is owned, That there are no other Judges of Appeal 
except. the Yiſitor 5 but it is doubted whether there are any Judges. 
of them at all. An Appeal is a " —oq_ Defence which cannot 
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be taken away by any Prince or Power 5 muchleſs by any other 
than by the ſupreme Magiſtrate and not juſtly by um, And there- 
fore it is not ealy to conceive, eſpecially if we read: his- 
words, that a private Founder ever defigned to preclude it. For 
ſince Appellatione remots is never mentioned in the Statutes but 
once, and fince_then it expreſsly bars an Appeal from the Yifitor 
not #o him, no part of the Statutes can be urged againſt the 
Viſitors authority, but the Oath of the Fellows. 1hat Oath 
hath been already proved to bar no Appeal to the Yiſitor ; and 
the rather is not capable of that ſence; becaule all Statutes that 
take away Appeals are oaioſa, and therefore ith doubtful caſes 
are limited wid | reſtrained 3-and all renunciations of right muſt 
and ought to be conſtrued in favoreme- renunciantis. 

If then a Y3{itor had _ of receiving Appeals, if in this College 
all other Fudzes but the Biſhop of Exeter are expreſly excluded 
if. the-Oath doth not take away the Fellow's right, much lets 
the Biſhops Jurisdi&ion 3 then it follows, that the Biſhop had 
a Right of receiving Appeals ; incident to the Office of a Vilitor, 
and yet diſtint from-his Right of 4 General Viſitation. 

2. © To dream of univerſality of Juriſdiction from a ſound of 
«a word, Ordinarius is a Cconceit that needs no more refutation, 
* than the mentioning of it. And to dream of the viſitation in 
five years from- the ſound of the word Qui-quenninm is equally 
as. ſenſeleſs, and ridiculous. The import and meaning of both 
words is fixt- and known, and the one ts not, as I think - more 
ſounding than the other. The only difference is, that the latter 
by chance fell within his reach, aad the former is undoubtedly 
above it. Uſually legal Controverlies depend on the doubtful 
meaning of Terms 3 The caſe is altered by the extent, or re- 
ſtrj&ion of a word : and therefore it was once a frequent obſer- 
vation in the Law books; That the true knowledge of terms 
is the. moſt-neceſſary and moſt difficult part of that Study. What 
ordinarins (ſignifies; I have before explained, and any judicious 
man, that reads thoſe. great and expreſs authoritics will, chooſe 
rather to dream with thoſe Authors than to think with this 
Gentleman. 

'3- The little Objeftions that follow are already anticipated and 
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prevented, only one thing I muſt obſerve, /that the operative and 
effective words of the Statute are here tiled the Preamble of it: 
the Statute it ſelf, as before printed and explained , ſufficiently 
thows the weakneſs of the Afſertion 5 and all the long Harangue 
founded on that bottom, is a grols continued miſtake, made 


acceptable however to ſome Palates, by much ſcuriility, and no © 


wit. | 

Men that have no Reputation themſelves, may fall upon their 
Betters without danger 3 and the return of the Compliment is as 
prejudicial to the Perſon affronted, as the abuſe it ſelf, becauſe it 
implies an equality. Libels that have ſhewn the Malice, have fome- 
times recommended the Wit of the Adverlary; but blunt downright 
Rudenels is always the joynt produdt of ill nature and ſtupidity : 
however it is not improper that the late ReFors Cauſe ſhould be 
defended with the ſame decency, with which it was managed, and 
that the Advocate ſhould at once ſhew himſelf Maſter as well of 
the Sence as of the good Breeding of his Client. 

The Appointment of the Fonnder created him Yi/zzor, but the 
Law aſcertain'd and fix'd the Rights of his Office. - A College 
and an Hoſpital is as much viſfitable in Law as a Church. - And 
the ſame right that of neceſſity belongs to the Y:/izzr of a Divceſs, 
muſt of Law belong to the Viſitor of a C-//ege : The Precinas may 
be-more narrow, butthe Juriſdiction is as large 3 the Subjects may 


be fewer, but the Powers are as many. -The Ordinary Ads of 
Viſitation therefore -remain equally in both, ſince (as hath been - - 


already prov'd,) the Bounds that are ſet, reach only to the exrra- 
ordinary Adts of their Power, and their ſolemn Viſications. - 

Ic being evident then that both theſe Powers, both of receiving 
Appeals, and of a General Viſitation, tho they are both equally lodg'd 
in the Y1iſitor, yet are both exrzreand diſtine# from each other in their 


natvre 3 it will be eaſie to prove that the exerc:ſe of one cannot bar. - 


the Biſhop from the right to the other : This rask is ſtill the leſs 


difficult, becauſe the reaſons in the Account for it are ſuch, as the - 


Caſe hath not yet pretended to an{wer. | 
I. The _ of Exeter then hath no power but as Yi/itor, but o. 


ther Powers belong to the /7ſitor thanthat of a Yiſitation : Adiſtin& 


Authority of a general enquiry is given to him, and if a Commiſſion 
of Appeal amounts not to this Power, it cannot determine it. An 
Appeal js private in its end, and reſtrain'd in its extent :; A /Yi/if ation 


he 
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þs of a publick nature, and general in its deſigns as well as powers : 
Both indeed may in their own nature be Criminal, but the one is 
proſecuted Civrliter, the other Criminaliter , the one tends to the 
redreſs of a Grievarce, the other to the puniſhment of a Crime. "Tis 
faid indeed in the Caſe, that o2ne majus continet in ſe minus , and that 
if it makes out any thing, muſt prove, that whoever hath 7rizh# 
of Viſitation, hath powey of receiving Appeals. But fuch a Maxim 
25 Omne minus conttnet in ſe majus, can only convince us, that a 
Commiſſion of Appeal contains a Viſitation, 

2. The Commiſſion by which Dr. Mafter ated, was founded 
on that part of the Statute, by which the Biſhop is appointed and 
conſtituted Yiſitor in General ; not that which gives him power of 
2 Quinquennial Viſitation. He has no other claim to this Authority, 
then as Yiſitor ; and and therefore in his Commiſſion, he ers forth 
his own Title, and withal the ground of his Power. If any re- 
dundant words were there, they could do no harm, and there- 
fore are weakly excepted againſt, But as it happens, thoſe only are 
uſed, that are ſufficient to ſupport the delegated JuriſdiGion. 

3. The Nature of a Commiſſion appears not from the Sr:/e or 
Title of the Judge, but from the extent or reſtraint of the Powers 
that are granted. The being of a Court can be no other than 
ſuch as is warranted by a Commiſſion on which it depends : 
This was wholly reſtrained to the Cauſe of Appeal, and the Com- 
miſſary exactly obſerv'd the reſtrictions. In a Fiſitation, all the 
Fellows muſt neceſſarily have been cited, and appeared ; but zone 
were call'd to this Court, but thoſe that had been partakers of 
the Perſonal wrong, and were oblig'd to anſwer the charge of 
Mr. Colmar againſt them. 

4+ The Definition of a Yiſitation then is weakly applied to the 
Commiſſion of Appeal ;, the nature of V.ſitation hath been prov'd to 
be a voluntary enquiry into matters Criminal, and CorretFion 
thereupon , and to be general likewiſe, both as to Crimes and 
Perſons. Now how was this a veluntary enquiry, that was made 
not by the Judge himſelf ex Oficio , but at the i»/ftance of Mr. 
Colmar * How was it general, that took Conuſance only of this 
Crime, and of zo other Perſons than of ſuch as were concern'd 
mit? 

Nor laſtly, can it be properly ſaid to be an Enquiry into mat- 
ters Criminal, which only examined a Crime upon the inſtance 
| of 
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of a Party, in order to his prevare amends and ſatisfaction. Since* 
therefore the Commiſſion was Special, and reſtrain'd ad negotium 
appellationis only , ſince the A474 Curie, which are here annex'd' 
were in purſuance of that Authority, and exceeded not thoſe re* 
ſtritions : Since the right of receiving Appeals is wholly different 
from that of a Y4iſitation, the Powers much /eſs, the Extent and 
Proceſs more confin'd ; it is impoſſible that this At can amount 
to a Viſitation, or that the exerci/e of oze Authority , can deter- 
mine the Biſhops riehr to the other. 

The around.l believe of this Auth:rs miſtake was this, that where- 
ver a Perſon hithany right of doing any Act, At of the ſame na- 
ture ſhall without the ſpecial Declaration 5f the Party, by intend« - 
ment of Law, in his favour, be preſum'd to be Authoritative and 
Legal. This Rule, as it holds not in this Caſe, 'becauſe borh 
Powers were lodg'd in the Yiſitor, ſo neither ,-upon the ſuppoſed 
failure of oze of thoſe Juriſdictions, could it reach ir+ For thoſe 
Ads muſt be of the ſame nature, and from the near affinity be- 
tween them and the equality of rhe extent, one is faid to amount 
to the other. Beſides that Rule takes in only thoſe Afts which 
are und:termin'4 by the Party, and therefore liable to the con- 
ſtruction of Law: Whereever Words are pain and expreſs, there 
is no room for implication, and an intendment 'may be preſumed 
without the Declaration of tlie Parties, but not againſ? fit, x Juſt. 
245. c. 1. Inſtit, 49. b. Perk. fol..55 and 56.40. Ed. 3.5. Inter- 
tio mea zomen imponit opert meo. Hob. Pitts v. Fames P.123. - Now 
in this Caſe therefore, not only the Commiſſion ſhew'd the ſpecial 
intent of the Party ; but rhe Commiſſary himſelf openly declar'd, 
That he did not then” come upon a Yiſitation , and therefore yre- 
fus'd the' Sportulage in that caſe appointed by the Founder, In- 
tendments therefore and Implications are at -an end, and the 
Commiſſion -i« ſelf, if it ſhould be void, would have been a z«ll 
and inauthoritative act, and not a Yiſitation. | 

The main point being thus ſettled, I ſhall further examine 
what is material in the Caſe, thinking it-more worth while to 
__ the Arguments, than, as I eaſily might, to expoſe the Aus 
thix. All that is afterwards Conſiderable , falls -under theſe 


Heads. 
1. That by Cenſures in the Statute, Ecc/eſiaftical- Cenſures are 


aot meant. 


2, Thar . 


= [32 ] 

2. "That the Right Reverend the Viſitor, for inflicting of £c- 
cleſiaftical Cenſures, is guilty of a Premunire. 

3. That Dr. Herx's Place was not void by Statute. 

4. That the Yiftor had no Power by Statute of S#/ending the 

Fellows ab Officio. 

5. That the Yi/itor ought not to have been Judge in his ewn 
Cauſe, nor to have pronounc'd for his own Jurildicion. 

| 6. That the Concurrence of the Fellows to the Retors Expul- 
fion was not Statutable. And 

Laſtly, That Contumacy is no Statutable cauſe of Expulſion 3 and 
if it were, ought in the caſe of the Fellows as well as the Refor 
to receive the ſame Puniſhment from the Yiſeroy. 

:. As to the Cenſures. | | 

The Statute ſays, Yiſitator cozat eoram unumquenqz in virtute 
juramenti & per Cenſuras ſi opus fuerit ad dicendim wveritatem de 
premiſſis. As for Cenſura then this Author turn'd his Diftiona- 
ry, and found that ſometimes it ſignified a reprehenſion. As tho 
any term uſed in Law had not a primitive ſeaſe 1nd meaning , 
and was not afterwards as all words of Art in ihir reſr<&ive 
profeſſion limited and reſtrained only to rhe. 4orrowed 5:g9; fication, 
Any Manthat knows the conſtant cuſtom of eaforcing Nien to teſtify 
the truth per juramentum & cenſuras the uſual Compulſories in all Ec- 
cleſiaſtical Courts, will ſmile at any other interpretation. See Reg.by, 
orig. fol. 36.6. tit. Proh. Card. Tuſ. Con. 189. Scard, fol. 450. That 
I may not trouble the Reader with Inſtances, I will only obſerve , 
that in Acts of Parliament frequently, and in rules of Canon 
Law always, and in Statutes of Colledges, which were made 
in purſuance of the Canons, conſtantly, Cenſures do and muſt 
mean no more than the Three famous and well known Eccle- 
fiaſtical Cenſures. And Irefer this Rule more particularly to this 
Gentleman's Interpretation, Judex Accademiarum ſolet ferre cenſur as © 
etiam in Latcos ſtudioſos, & in cauſis temporalibus, unde ſtudiorum 
grati4 non eſt prohibitum Fudici Academie, ut ſua etiam Furiſdiffione 
Eccleſiaſtica utatur ;, qui efficacins ſecularem exerceat ? Mendo de ju: 
ye Acad. P. 252. What do Cenſures mean there, a Rebuke, or a 
Reprehenſion, or a Sentence 1n the Star chamber * or have they a 
relation to the old Roman Cenſures? If this be defign'd for Wit, 
it is not very agreeable, but if it be Ignorance, as I ſuppoſe, it is 


extreamly grols, 
Bonacing 
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Bonacina Tom. 1. Diſp, 2. de Excom. talks of Cenſura quibus peri 
ores ( ſpeaking of Viſitours ) precipiunt ſibi aliquid revelari. D avils 
de Cenſ. Becl. C. 3. D. 1. Viſttatores bene poſſunt relinquere Ordinatio- 
nes in ſcriptis cum peni Excommunicationisz and ſo Viſitatores Reli- 
gionum ( of all religious Houſes ) poſſunt relinquere Ordinationes in 
Scriptis cam pena Excommunicationis, 

How far therefore the Foxzder could veſt the Viſctor with this 
Authority, and how far the Law will warrant it, is matter of a- 
nother diſpute : But that Y3ſtors have in like Caſes uſed Eccleſt- 
aſtical Cenſures, even in Societies not merely Eccleſſaſtical and that 
the Founder deſign'd by theſe Words to give that Power, and 
eſteem'd it neccſlary for the Viſttor, is and will be prov'd beyond 
Contradiction. . 

2, As to the Premmire, If this Authour had given the Reaſon 
upon which the learned Judges granted a Prohibition in his Caſe , 
the force of their Argument and the Authority of the Perſons 
would juſtly have commanded an entire Submiffion and Acquiet- 
cence; at leaſt nothing further would have been mov'd than that 
upon the Prayer of a Conſultation, their Lordſhips would be plea- 
ſed, according to their Wiſdom, finally to ſettle and determine 
the Cauſe. But now, fince he hath been pleaſed to impoſe his 
own Opinions upon the World, and with equal Infolence and lg. 
norance to paſs Sentence upon the Bifhop himſelf, and to prononnce 
him guilty of a Pramunire : it 1s not to be expected, that the de- 
. ference ſhould be paid to his weak Argument, which undoubted- 
ly would have been due co his Report. The Diſcourſe that he 
there gives is well proportio-'d to the Capacity and the Breeding 
of his Clientz and if the ©.uſe be good in it (elf, it 1s there 
put in ſo ill a Light, and juftify'd upon ſo miſtaken Grounds, that 
a bad one could not have a worſe Face, nor be more weakly de- 
fended. Since therefore the Exceptions are ſo ill taken, and with- 
al ſo perplext and confusg'd , it will be neceſſary briefly to ſtate 
the Caſe itſelf : not with Deſign at preſent to ſettle the Point, 
but to ſhew fhe Weakneſs of the Authour. 

The Vifitour pronounced the Sentence by the Advice of the 
moſt eminent C7v7/;arzs of this Nation ; and the Arguments which 
poſſibly induced him and. them to that Opinion were,” as I con- 
ceive, ſuch as thele. F [. Probably 
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I. Probably it was thought that an Univerſity, and every Col- 
lege therein was a mixt Body, partly /ay, and partly Eccleſiaſtical 
and in all other Nations entitled to the Privilege of both Forums. 
And.if all other Univerfities, Generalia Studia and Colleges were 
by certain. and eſtabliſhed Rules of the Canon Law ſometimes en- 
titled a Eccleſtaftical, often mixt b and ſe}dom or never Lay Societies, 
it ſeemd more reaſonable- to take the Standard of thoſe in Erg- 
land from other, many of them Proteſtant Colleges of the ſame 
Nature abroad, than from Hoſpitals and Lay Contraternities here 
at home. Eſpecially fince in all Charters and ancient Records 
of both Univerſities here in Erg/and their Members have uſu- 
ally been ſtiled cClerici; and it hath been expreſly by Charter 
granted 3 that concerning them the Kings Prohibition ſhould nor lye. 
The Univerſities, as. they now by Charter ſend Burgefſes to Parlia- 
ment and are in that reſpeCt /ayz fo have they anciently ſent Deputies 
to the Councils, particularly to that of Conſtance, and have been admitr- 
red as Eccleſiaſtical Societies. And therefore tho' at Common Law, no 
Lay Perſon was capable of Tithes, bur the King 5 Appropriations how. 
eyer, were anciently made to Colleges, and that without Diſpenſation, 

And tho' in Colleges of Phyfitians or Lawyers, this Rule may admir 
of Exception ; yet in Societies, as that of Exeter College, where moſt 
are aQually in Orders, and others defign'd for them ; ir is impoſlible 
that the end of the inſtitution and the gual:ty.of the Perſons con- 
curring, muſt not denominate the Society if not purely Eccleſiaſtical, 
at leaſt not merely Lay. There.is no more certain Rule in a Canon Law, 
than that a Corporation cannot be. merely ſecular ; where the Num- 
ber of Eccleſiaſtical Perſons equal the others, or exceed them. ' « And 
this Rule is ſtill a greater Force, when the Society, hath been .ercfted 
and confirm'd by Eccleſiaſtical Authority. 
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a Ab in c. (# Literis. 

+ See Vaſq..de Prada de- ure Fel, Collo Salm. Ovet, b-1niverfiattem mixtum Soaalitie, 
um ac rerum mixturd verius deceutiuſque dics Ecclefrafticum, quim projſanum. Chopin. ex Guj. . 
merio de Dem. Fr. þ 

C 2. H. III. 5. Ed. 1. 29., Ed. II., 14. H.. VII. Ser Prin. in 4. 11ft. þ. 36-. 

d Paxormitum c. ex lit, 16. Tis. t. 8. Con. 255. Mendo de jure Acad, Alphonſo d& Eſcobar. c. 21; 

e Cover, I. 2, Var. Cc. 20. 8. Con. Alf. 4 Eſc. C. 21. Anton. Ayguſtin, diti, b. 14, Epit. Fur. Can, 
1.8. & 9. Guin, de Pragn, Sazft. de. Univer, 307. | 
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a In Dr.PatricksCaſe, Moreton holds, That moſtCollepes are Spiritual; 
Windham, That in ſome reſpect all Colleges to an elemmoſynary end 
are Spiritual, in ſome Lay ; and Feeling, That they were quodammods 
Spiritual. 

"” A. 9.6 10. Eliz. Mich. It was adjudg'd by all the Judges, per op- 
inionem emnium Juſtitiariorum utriuſq; Banci & Capitalis Baront Sacca= 
rii; that Trinity College in Cambridge was 2n ſome reſpefts Spiritual: 
and within the Statute of x and 2 Ph:l. and Ma. which makejgood 
deviſes to Spiritual Corporations. 

And therefore Colleges, tho' not merely Eccleſiaſtical, yer our of 
a juſt caution, are excepted out of the Statute of Chanterzes. 

c Collegia inſtituta} pro ſuſtentatione ſtudentium pauperum & aliorum 
Egenorum ſunt loca piaz &* gaudent Privilegits Ecclej:@ & de Juriſe 
diftione Ecclefiaſtica &+ ft ſint inſtitutu ſeu eretta Authoritare Ecclefia- 
ſtica non ſolum ſunt ſola pia ſed etiam Religoſa. ; 

It was laid downthen probably upon theſe or the like Authorirics, 
that an Univerſity was not merely a Lay-Corporation; and thar 
Colleges being parts of the Body, and Coporations within a Corpo- 
ration, were of the ſame nature as the whole. 

2, If the Body then that was to be viſited, was mixt: Ir was prefum- 
ed that a mixt Juriſdiction, as ſufficient for the redreſs of all Enormi- 
$ ties therein was lodg'd in the ſole Viſitours thereof and this more eſpe-= 
cially if the Perſon, from whom the Authority was deriv'd, could 
grant ſuch Power ; and the Offences, that were to be puniſhed by rhe 
Viſitour, could nor be enquird into without it ; and the Statures (as 1s 
already prov'd) by plain and expreſs words did convey and warrant it, 

Now the Viſitation which is an enquiry into ſeveral Breaches, nut 
only of the Law of the Land ; but of Eccleſiaſtical Laws, and as in 
this caſe into Hereſy, can hardly be perform'd without the concur- 
rent atliſtance of Eccleſiaſtical Juriſdiction. And therefore when 
Ordinaries are empower'd to enquire into the Foundation, Eretion, 
and Governance of Hoſpitals, which are matters at firſt fight appear- 
ing Lay and Secular 3 9 they are commanded to make Corrcettion, and 
Reformation thereupon, after the Laws of Holy Church. 

a Hil/. 18, &* 19. Car. 2. 


b Hob. Pe 122, y Eli, Dyer 28 jo Coke I. Rep. 1p 95s See Segs TL. Widrington's Caſe,! : F. 
'C Sec Axeved. l, 10, D, 26s tits I.l, 4 & I, Is '®, tit, 18, L9. 6% d St, H. $. "Ep F? 4 | 
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« Not only the Judices Academiarum, but the Conſervatores too a- 
broad that repreſent the Viſitours there 3 and the Con/ſervatores of 
the Templars in England had always a mixt Juriſdiction, | 

And therefore ſays Mendo, Vifitatores [ of Colleges] Epiſcoporum poe 
teſtatem promulgandi cenſuras habent ; qua fi carerent, vis plurima es de- 
ficeret ad exequendum ea, que expedire judicantur. De Fure Acad. 
D.7. And ſo anciently in all Religious Houſes which conſiſted moſt 
of Lay Members, and in the Viſitation of them. Cenebitica Vifitatorum 
cenſura ad Abates pertinet. [ Dec. de Reg, c.8. Chop. Monaſticen, |. 1. 

My Lord Coke thinks the Eccleſzaſtical Law proper to be us'd by a 
Vifitor of all Societies founded in Lzberd Elkemoſyua. Coke 1. Inſtir.g6. 
And this Power ſeem'd more neceſſarily lodg'din the Yiftour; becauſe 
it is evident, © that thoſe Fraternities whether Rel/igzow or Lay, 
that were once exempted from their Ordizaries, were immediately 
made ſubje& to their Vifirorz and the one Power was deſign'd to 
to ſupply the loſs of the other. | 

It is plain that a College is within 2 Z7. 5. x. Now then, if without 
a private appointment, it ſhould be viſitable, as ſome think, by the Oc- 
dinary of the place; or as the bertrer opinion is, it ſhould fall into the 
bulk of the Univerſity, and be ſubjeCt to the Chancellours Viſitati- 
on; in both. theſe Caſes, it would be viſited eſpecially in Ecclefraſti- 
cal Cauſes, as the Statute .appoints, according to Holy Laws of the 
Church; becauſe both Perſons confeſſedly have Eccleſiaſtical Jurif- 
diction. And therefore it ſeem'd not reaſonable to ſuppoſe that a 
Viſitour of a College ex i#/titutione, veſted with Eccleſiaſtical Au- 
thority by the Statutes, ſhould have leſs Juriſdiftion, that one who 
ex proviſione legis, was call'd in to ſupply the want of him. 

As to the Gaant it is plain, That the King can exempt any place 
from Juriſdiction of the Ordizary, and ſubyeCt it roanother Ecclefraſti- 
cal. or Epiſcopal Juriſdiction. Co. 5. 1. 4. Cok. 5. 9. 10.14. Dav. 
Com. 73. F.1. Fac. B. R. Rot. 601. Rolls 4b. 341,10. H. 7.18. 

If then Eccleſiaſtical Juriſdiction be neceſſary for the Viſicour of 
a mixt Corporation ; eſpecially in Cauſes originally of Eccleſiaſtical 


a See V/V. 2c. 43.C oke 2. inſtit. 455, See Mendt. r. q. 26. d See £2477 at. 
v. exemptio, 6, H. 7. 14.. Zerol 2, part. 60. Balth. And. de Equitibus Hieroſolymita- 
4s, Gratian, dis. For. Cc. $70. 
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Conufance ; it muſt be preſum'd that the Kings Grant to the Foun- 
der, for conſtituting a Viſitour gave him Authority likewiſe of con- 
veying to him ſuch Powers which were neceſſarily incident to his 
Office. The King now enjoys the ſame Eccleſiaſtical Powers in this Na- 
tion, as the Popeonce did ; and in all other Countries it is own'd, Thar 
the mix: Juriſdiction is caſt upon Abbots and other Vifitors, not by 
Deſignation or Grant of the Pope, bat by the neceſſity of cheir Office. 
[ Barb. de * Eccl.1. x c. 17. Suarez. de Rel.l. x. Sanchez inſumm. |. 5] 

And laſtly ſince the Governours of the Univerſity have always ex- 


erciſed a mixt Juriſdition ; and the Charter of Exeter College entitles 


them to the fame Cuſtoms, as the Univerſity; it ſeem'd reaſonable to 
ſuppoſe thar the Viſitour of —_ had claim in his ſmall Sphere 
to the ſame Rights and Liberties, as the Chancellour in the Univerſity. 
Cum Collegia fint partes & membra Academie frunntur iiſdem priuilegis- 
quibus ea fungitar, preter alia ſpecialia, que ipſis ſunt conceſſa. [ Mend. 
.-25: , 
F Ad this preſumption is the ſtronger, becauſe in other Colleges, as 
well as Exeter, the Founders, relying on theſe Reaſons, and on this. 
Authority have expreſly granted to their Viſitour the uſe of Eccleſiaſti- 
cal Cenſures: eſpecially ſince I find that the Viſitors in H.8's time, in 
the Univerſity, tho not impowered by expreſs words of Commiſſion 
us'd to puniſh the Members thereof by Eccle/ratical Cenſures, as well: 
as Temporal. 
3- If The Body was mixt, and a mixt Juriſdiction was lodg'd in 
the Yifitor; Then-the Cauſe of the Sentence it ſelf being originally. 
of Eccleſiaſtical Connuſance, ſeem'd properly to direCt the YVi/itor to 
the Uſe and Exerciſe of that Power. Herefie was chiefly chargd 
againſt him, and fully provd; the Contumacy receives its Nature 
from the Crime,. and when the Principal whereupon it grew, was a- 
Marter Spiritual ; the Puniſhment of ir is of the fame Forum, and: 
the Cenſures that enforce that Penalty, muſt and ought to be Ec- 
cleſiaſtical: For Cujus Furis eſt principale ejuſdem Furis erit acce/- 
ſorium. Braf.1.g.c.2. fol.gor. [See alſo Hankford's Opinion, 2 H.4-15.] 
And Eccleſiaſtical Proceſs is allow'd not only. i» Caufts Spiritualibus, . 
but 7 Spiritualitati aunexis, Brat. 1. 5. 
And itisaRulein the Regiſter, 53.5. ©; cognitio cauſe: principa- 
lis ad forum Ecclehaſticum pertinet ; & ejus acceſſorium pertinere de-- 


bet, [ Dennis Caſe, Cro. Car, 115.) And. 
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:And therefore as Excommunication may be for Defamation and 
Perjury, ſo it may be us'd likewiſe for Coſts and Expences adjudgd 
which however /ay in themſelves are the Acceſſories and Dependen- 
ces of thoſe Cauſes. * For as Perjury, tho plainly in its Nature of 
:Ecclefiaſtical Conuſance, if ir aroſe upon a Temporal Contra& or 
Cauſe, is nor triable in the Spiritual Court; fo mnch more Deprz. 
vation (which is neither of it ſelf Temporal or Spiritual, but un- 
determin'd ) becomes an Eccleſiaſtical or Secular Puriſhment in reſpe&t 
. of the Cauſe for which, and of the Forum in which it is inflicted. 

'T have offer'd theſe Reaſons with all ſubmiſſion, not entring into'the 
merits of the Cauſe ; bur laying down the probable Motives and Tn- 
ducements to that Sentence : It a Biſhop hath in every place Power of 
Excommunication in foro anime, and if he hath mixt Juriſdiftion in the 
College according to to the Canon Laws and the Laws of the Land, 
he may then by Law infli& the Sentence ; Tf the hath not ſuch Pow- 
er, The Cuſtom of all other Univerſities and Colleges, the Nature 
of the Cauſe and of his own Power, the Practice of Viſitors here- 
rofore, and the plain Words of the Founder have »#ifled him. 
But howſoever the Cauſe be *determin'd 'by thoſe learned Judges 
that ir now lics before: *Certain it is, that as the Viſitor in this 
Caſe could not have a more'rude, ſo he could not have a weaker 
Adverſary. For whether the -Biſhop had ecclefiaſtical Juriſdiftion 
or not, he could nevertheleſs, as Viſitor, take away the Tempo. 
ral Right. *'To excommunicate for Rext is a forreign and idle ſuppo- 
fal 3 for *Hereſic'is not materia laica; and theretore if the Authority 
was miſtiken, 'the 'Cauſe however was Eccleſiaſtical. Nor is there 
any 'agreement berween a Mannor and a College, between a mix? 
and a Jay Corporation: As much is the Diſparity between a Lord 
and a Viſitor, where one hath connuſance only of Temporal Cau- 
fes, the other hath power to enquire into Ecclefraſtical Offences. 
There is an apparent difference between zwo Juriſdictions and a 
mixt Juriſdiction ; two Juriſdictions may occaſionally and by acci- 
dent 'be lodg'd'in the fame Perſon ; as in the Biſhop of Dxrham 3 
but a mix? Juriſdition, as arifing from the Nature of the Cauſe, 
is always, not by chance but zeceſity veſted in one Man, as in the 
-Chancellors of both Uniyerſities. Now in one Cauſe the Original of 


- Fitz. Tit. Pros. M, 4H. 3. 


the 
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the Powers is wholly accidental, and therefore they ought not to in”. 


terfere and be mixt; but in the other, that which was the reaſon 
of mixing the Juriſdition, is as ſtrong for maintaining them un- 
diſtinguiſhd , and ſubſervient to each other. In one Caſe ir is a 
Rule Puando duo Fura concurrunt, e£quum eſt ac fi eſſent in diverſis; 
in the other, Quz utroque Fare poteſt facere eundem alum utroque 
Fare fecifſe videtur 5 and therefore the Chancellor of Oxford having 
a mixt Jurlſdiction, can by Charter, confirm'd by A& of Parlia- 
ment, excommunicate the Mayor for breaking the Priviledges of 


the Univerſity, Coveney's Caſe makes nothing againſt this Opi-- 


nion; for it is plain, that the Matter of the Deprivation, z. e. the 
cauſe of it was purely temporal; the Crime was not Zerefie,. but 


not entring into Orders; the reſolution that was there taken is clear - 


for it cannot be pretended that an Appeal in that Caſe lay from 
the Viſitor upon Stat. 24. and 25. Z. VIII. as upon a Spiritual Sen- 


tence, and as from a Court merely Eccleſiaſtical 3. and -upon that - 
Ground the Opinion was confirm'd. in Dr. Lewis's Caſe. How far 


there is ground for a Prohibition therefore in this Caſe, I will not 


diſpute 3. but, tho che Excommunication ſhould be alow'd to be void 3 - 


tho the 4/34; in the Statute hath been already drawn iato its full 
extent, yet I am confident, there ic bur one Man in Erg/aud, whoſe 
Opinion we need not much value, that will dream of a Premuzire. 


3. As to the Vacancy of Dr. Hernis Place. . 


That he may refuteſome what, it is uſual with this Author.to make 
Objettions himſelf, which no body elſe ever mention'd; and then to 
ſhew his $kill in anſwer in them. For firſt he proves in Dr. Hers's Caſe, 
that OZ/equium Officium &. Exercitium. cannot .extend to an Eccle- 
fiaſtical Benefice; no, . nor was it ever pretended that they did 3 bur 
Lhope Eccleiaſticum Beneficium,.. in the fame Statute will reach ro ir. 
Benefices indeed oftentimes are not reputed inconſiſtent with Fel- 
lowſhips, according to the intrinſick, bur an eſtimated Value. The 
real Value is uſually unſetled, and as depending upon Caſualties, 
is floating and uncertain; therefore the incompatibilicy of a Living 
ought to be taken from fixt and certain Rates, and thoſe appear- 
ing on publick Record, The Kings Books, 'tis always own'd, are 


ſuch - 
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'fach Regia Monumenta; and are not the AQts of Parliament as much 
Publica Menumenta? And is not, in the Letter of the Law, as well - 
as in the intendment of the Legiſlator, the latter as good Evidence 
of the Value as the former 2 Now then, ſince an Annuity of 1o0/. 
is, beſides many other Advantages, ſetled by Act of Parliament on 
S. Anns; is not this in the nature of the thing, a3 inconſiſtent as one 
of Eight? And hath it not a ſtated Value different from the intrinſick? 
And dothnor this appear in the moſt publick Records of the King- 
dom? And is it not then ridiculous to ſay that the Living is not 
tax'd at Iool. per Ann. but the Pariſh is tax'd to make it 100 /. 

er Ann, Nor can any Man that knew the Statures of other Col- 
leges in both {Univerſities pretend, that this Precedent, however 
determin'd, can be of fo univerſal influence. For fince moſt of the 
Colleges in both Univerſities were founded before the making of 
the Records in the Fir/?- Fruits Ofice, All his Arguments for them 
that enforce a reference to thoſe Records only, not by equitable 
Conſtruftion, but expreſs Words, prove nothing bur his Ignorance 
in the Chronology of thoſe famous Foundations. 

Thus much I have faid for Argument only, fince the Author 
after a tedious Diſcourſe, hath as uſually not touch'd the Point in 
queſtion; And tho indeed his Reaſons which have been ſhown 
to be very weak, would have tempted a Man to be of another 
Opinion 3 yet I freely confeſs, that as to all Livings which are 
at all rated in the Kings Books; and were, if not rated, then in 
being; The Statute ſeems naturally to refer it ſelf to thoſe Books 
only, and the Publick Records there mention'd may, (and as I 
think, and always thought) in ſtriftneſs of Law ought to be ge- 
nerally taken under that limited and reſtrain'd Interpretation. Bur, 
as to all »ew Livings not then in being, and conſequently not 
rated 1n their Books, fince erefted, and reduc'd to a ſctled Va- 
lue by Act of Parliament. I take the Proviſion for them to be Ca- 
ſus Omiſſus in the Statutes, and which by equitable ConſtruRion, 
and by a competent Judge, reducerdns eſt ad expreſſum. And there- 
fore I further conceive, that the Vice-Chancellor having no Power 
of expounding the Statutes, did well declare, That the Fellowſhip 
and Benefite were not according to the Letter of the Statutes, in- 
confiſtentz and, that Dr. Boxchiers Opinion was at that time, in 
that place, well grounded : For the Statutes are to be obſerv'd, 
ſecundum 
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fecundum planum &- grammaticalem ſenſum, Reſervata dunt1xat pred” 
Reverendo Patri & Succeſſoribus ſuis Epiſcopis Exon juſta emergen- 
tinm ex iiſdem Statutis dubior' interpretatione; and therefore the 
Vice-Chancellor who was only let in as an Arbitrator between the 
Redor and the Fellows, muſt be guided by the Letter of the Sta- 
tute 5 but the Viſitor having always a power of interpreting the 
Statutes in his Viſitation, and upon requeſt, out of it, might law- 
fully purſue the the well, intent, and plain deſign of the Law. 

| And therefore fince in his Judgment, and according to the plain 
intendment of the Legiſlator, now judicially declar'd, this was 
reduc'd to the other ordinary Caſes expreſs'd in the Statutez The 

| Living was, and is plainly inconfiſtent with a Fellowſhip. And 
at firſt indeed the Cognizance of the Cauſe being not ſo properly 

a diſagreement between ReFor and Fellow, as a doubt ariling 

from the Statute, ought not to have been brought to the Yzce- 

Chancellor, but before the Viſitor; and therefore the Matter being 

never ſetled before a proper, Judge, was now firſt judicially mov'd 

and determin'd; I am well inform'd by Letter from Dr. Boxcher, 
and it appears in his Opinion it ſelf,” that he did at that time ad- 
viſe an appeal to the V7;/tor ; and therefore the Refleion of this 

Author upon him, upon this account, is as talſe, as is it rude and dif- 

ingenous. 

As to his Reſidence it is plain, that the reaſon of a Fellows ab- 
ſence from the College beyond 50 days muſt be Mors ſeu gravis infir- 
mitus parentum,or cauſa promotionis, and then a tempus certum mult 
be appointed; and leave mult be given habito reſpeiFu ad Cauſas 
Perſonas intervalla locorum, @& circumſtantias ejuſmodi, When a 
Fellow is then in hopes of preferment ; this Statute allows abſence 
for attainment of it, and doth not limit the time, but propoſes fome 
Rules for diſcretionary Limitation, But when he 3s advanc'd, 
and hath for ſome Years had quier Poſleffion of a Parſonage; Then 
it is this Gentlemans Opinion, that Caſa promotionis fignities the 
enjoyment of a Benefice, and that an indeterminate leave, perhaps 
for Lite,may be granted. The Anthor of the Account is ſworn to de- 
fend the Privileges of the Univerſity, and hath,and will perform his 
Oath, But in the mean time he knows that the Worthy Members of that 
learned Body defire not to cJude the Statutes of their Foxnders,by fo 


ſcandalous and ſcnfelefs Evaſions zand that there are yery few of therr, 
G and 
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-and thoſe but in one College that will in this Caſe be more pleaxd 
-with the fair Dealing of their new pretended Advocate 3 than they 
are hitherto ſatisfied with his Learning and Senſe. 

If then the Statures will not excuſe his Abſence from the College 5 
it is pretended that the Law will diſcharge him from Refidence from 
his Parſonage. The Queſtion is, whether Dr. Herze having a. Pariſhin 
London,and being oblig'd to refide uponit,four Parts of five ina Year, 
can beyond that allow'd time of Abſence be reſident in Oxford. 
He anſwers, That Dr. Herz is excus'd from Reſidence, notwith- 
ſtanding the Aft of Parliament that enjoyns it, becauſe by a ſub- 
ſequent a, 1 Fac. 2. The Red&or is to have an Houſe built at the 
Charge of the Pariſh; and therefore, till that be built, Non-reſ;- 
france, as involuntary, is no Crime 3 and 1n this Point he ſays, The 
Law is very clear. The Author was impos'd upon by a Caſe or two 
explanatory of 21 H. 8. It was doubted whether that Ad oblig'd 
a Man to Reſidence only,: in. his Pariſh, or more particnlarly 
in the Parſonage Houſe. It thexe was no Houſe for the Parſon, 
then the Incumbent is excus'd from that part of the Law which 
is impoſſible. For z»potentia excuſat legere 3 But as there is no im- 
poſlibility for Reſidence in General, tho the Houſe be not built, 
ſo neither do the Caſes warrant or excuſe Noz- Reſidence. [See 
Goodals Caſe, Coke 6, p. 21. See Cr. Eliz. p. 590, 591.] And the 
Canon Lew, which was the Ground of thoſe Reports is clear in 
the Point, that he ought to live in the Vicinage, and not at forty 
ſeven Miles diſtance trom his Parith in Oxford. 


4. That the Viſitor bath no Power by Statute of Suſpending the 
Fellows ab Officio & Beneficio, 

LIpon this Head the Anthor declaims much, and long, and 
Dreams that the Suſpenſion ab Officio eſpecially, 1s fo far from be- 
ing warranted by Statute, that under the Pain of Perjyry it cannot 
be ſubmitted to by a Fellow. Ic would be eaſte to prove, that 
his Penalty being leſs then Expulſior, may without expreſs Words 
r Statutes be legally inflicted by the Yiſutor. Putting ont of Com- 


Barboſa de Offic. Par. p.1. c.3. 2.41, Debet Reſadere Parochus in domn Parochiai, ita deficient, 
reſidere debet in domo aliqua que fit intza Parochie limites, & ata Eccleſea contigua *t commrode 
poſſet Eccleſia deſervire. See Cock, de Jure &# Juſt. p. 67. : 

Parochns non habaxns commodam babitationen in Parochia diſpenſatus eſt ut poſt in locs vicino, 
refdere Sefſe Trid. 23. þ. 216+ 
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ons, is a Suſpenſion 2 Beneficio, and of that, if they were. worth 
any thing, Dr. Bury. hath afforded us Precedents: Other Reaſons 
might be ſuggeited, were it not a very convincing one, that the 
Starnce it ſelf, which this Gentleman might have read, exprefly 
enjoys this Puniſhment, Etliamſi ad privationem? aut amotionem 
Re@oris, SubreForis wel alterias cujuſcunq; ab Adminiſtratione ſine 
vel Officio procedat. 


5. Whether the Viſitor eught to have been Judge in his' own 
Cauſe, or prononnc'd for his own Juriſdidion. 

| Tt 1s ſaid indeed, that 1s againſt Natural Equity to make a Man : 

Judge in his own Cauſe, and that an At of Parliament that ſhould - 

eſtabliſh ſuch a Practice, would be void : And this General Maxim, . 

grofsly miſtaken, and miſapply'd, hath impos'd upon this Gentle- 


' man. A Man that is not Judge of his own Cauſe, may, and every 


where does pronounce for his own Juriſdiction, and over-rule 
the Exceptions of the Criminal. When his Property is concern'd, 
a Judge muſt withdraw, but not when the Authority of his - 
Court is queſtion'd. £2xil;bet Fudex poteſt pronunciare pro ſeipſo, 
quia licet illud non det er juriſditionem;, tamen conſtituit ipſum is: 
quaſi poſſejſuone Juriſdiftionis : propter quod habet juſtam cognitionem, 
& pronunciationem. { Abb. in c. cum Ordinem 1n fine de refumps. - 
Mart. de Jurifd. c. 4. p. 2, & c. 18. n. 8.] | 


That the Concarrence of the Fellows to the ReQtors Expulſion was 

: not Statutable. | 

Tf the others had appear'd, they had not been fuſpended, and 
then they had been proper Judges; ſince they did not appear, . 
and were juſtly puniſh'd, they became Participes Crimmis, & Per- 
ſone Iuhabiles, and conſequently in Law and Reaſon, as to any 
Exerciſe of Juriſdiction, were reputed abſert. | 

He purſued therefore the Statute ſtriftly, and the Expulfion of 
Dr. Bury was not more juſt in it ſelf, than legally carried on. When 
thoſe Fellows that had oppols'd the Juriſdiction of the Viſitor, were - 
ſtatutably ſuſpended ab Oficioz then it 1s very weak to talk of-the 
Biſhops taking in others, when the Statute had devolv'd the Au-- 
thority on thoſe that were 1n place neareſt to them. And there- - 
fare the conſent of no others could be had, than of ſuch as were--: 
Not incapacitated to give a legal Concurrence. 


G2. Laſtly, 


[44] 


Laſtly, the Contumacy is no ſtatutable Cauſe of Expulfiow, and if it were 
ought in the Caſe of the Fellows as well as the Rector, to receive the 
Same Puniſhment from the Viſttor. 


If a Man had not been usd to like arguing thro the Book, he would 
be ſurpriz'd at the laſt Exception in the cloſe of it. Conturacy is not re- 
cited as one of the Crimes for which the Re#or might be expelld, and 
therefore is no good Cauſe of Deprivation ; ſo that if a ReFor when an 
Heretick and Incontinent made a weak Defence, he might be depriv'd, if he 
made noe, he muſt be ſafe and ſecur'd. : 

Contumacy upon a Charge includes the Offence it ſelf, and aggpravates it, 
it amounts in Conſtruction of Law to a Confeſſion of the Crime, and to a 
Contempt of the Fudge; and any Court that hath no Power of puniſhing it, 
hath in effe& no Powerat all. The Statute ſays, Oſtendantnr ei deteia, quibus 
fi non poſſit rationabiliter & honeſte reſpondere, amoveatur: and I leave this 
Gentleman to prove that a refuſal of appearance before a proper Judge, is a 
ſufficient Anſwer to a Charge 

As to the ſecond Exception, it is clear, that the ſame Cimtumacy is not only 
reſpected in Law but the ground of it. When the charge is different ;the Con- 
tumacy may be the ſame, but neither the Crime is, nor the Puniſhment ought 
to be equal. That which bears neareſt reſemblance to Cartumacy in Com- 
mon Law is Outlawry ; Outlawry in Treſpaſs, is no Forfeiture of Land, as 
Outlawry in Felony is ; the Ju) arr in both Caſes 1s the cauſe of Outlawry, 
yet the Force of the Outlawry ſhall be eſteem'd according to the heinouſnes 
of the Offence, which wasthe Ground and Foundation of the Proceſs. His 
Lordſhip therefore had not equal Reaſon to expel the Fellows as the Re&er, 
but wonders much that in the Caſe of Exeter College, the greateſt exce- 
ption againſt his Proceedings ſhonld:be his tenderneſs to the Fellows thereof, 

Thus the whole State of this Controverſy hath been enquir'd into and ſec- 
led, and thereby not only the imeterial Objetions, which have already 
been made, are anſwered, but all future Exceptions are prevented. The 
Powers of a Viſitor, as has been prov'd, are general, and not more fixt by 
private appointment, than aſcertain'd by Law : Appeals from this Domeſtick 
Judge are by Statute taken away, bet no recourſe to him, either in this or any 
other College, hath ever been deny'd Ir is evident then, that the Commiſion of 
Appeal was rightly granted, andat is equally clear, that the Vi/iation has been 
Statuable and Legal, andif (as 1s now plain) the 7uri/difion of the Judge was 
certain, and the s pr x warrantable, none of the Adverſaries themſelves wall 

-diſpute the Juſtice of the Sentence. | 


AN 
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ANSWER 


Account Examind. 


Ince the Account Examin'd 1s a Panegyrick on Dr. Bury, 
it is caſie to diſcover the Author, and to find out the 
only Man in England, that would write well on that 

Subjet. The 41/wer to it, as anticipated by M. Colmlr, will 

here be very ſhort; eſpecially, ſince the whole Pamphler is at 

beſt only a bold denial of his own Crimes ; and is oftentimes 

a Confeſſion of the Charge. The Author of the Account 

had publiſhed nothing _ him, but what was warran- 

ted by Authentick Vouchers; and it is not his fault if the 
faithful and exa&t Hiſtory of a Mans Life, becomes the 
ſevereft Satyr againft him. Malice is ridiculouſly charg'd up- 
on the Author againſt a Perſon wholly unknown : -He 
knows no more of him, than of Socinus, or Sandins ; but 
that his Principles are tully as bad ; and his Learning much 
leſs. The little immaterial Exceptions, that are taken to the 
Account, are all-falſe ; but would forthe moſt part be whoal- 
ly impercinent to the purpoſe, if crue. The great Incon- 
ftancy of which the Author of the Account is guilty , is 
that the Enormous Crimes of the Rector, are lometimes 
made the Cauſe of the Vilitation ; and ſometimes the Diſ- 
covery 
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covery of them is gloried in , as the Effect of it. The 
notorious Scandal was the Caule of the Viſitation; and the 
Diſcovery of the Crimes by legal Proot, was the Reſult 
of it, The ſulpicion of FHereſie and Incontinency was vio- 
lent, and occafion'd the Yi/itours Enquiry: The Proof of 
the Charge was plain, and brought on the Decree of” the 
Univerſity; Crimes may upon violent Preſumptions be 
known before a Tryal , and yet the Tryal it ſelf, and the 
Witneſſes therein produc'd, muſt concur to the legal Convi- 
Qion of the Criminals. 

1. As tothe Naked Goſpel, It hath already been cenſur'd 
and burnt; and after the Decree of that Learned and Judici- 
ous Body upon fo Infamous and Heretical a Book, it would be 
much more Prudence for him once more to recant his Tenets, 
than to defend them.For let his Friends of the Polonian Faith be- 
yondSea, know, That never anyDecree was moreunanimouſly 
fign'd, nor more willingly afſented to by the Right Re- 
verend, and Reverend the Heads, and the worthy Mem- 
bers of the whole Univerltty. 

The manner of Chriſts Generation was not the Que- 
ſtion, but his Divinity : And it is a very extenſive Charity 
indeed, that takes in all Chriſtians, but at the fame time 
excludes Jeſus Chriſt. It thoſe bold Afſertions ( as he ſays ) 
fell from him through Hear; I believe the ſame warmth con- 
tinued, when he took Am Sparrow into his Houſe; when 
he expell'd Mr. Colmar, and oppos'd the Yiſatour. When the 
Author calls Jeſus Chriſt a Crucify'd Vagabond, he ſays, 
That be perſonated an Infidel; and the Vizard that then was 
Put on, was not, I believe in the whole Book taken off, 


If 
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Tf none under a Dean may read Socinians Books; it ſeems 
however, that one under that Degree may write them ; 
and the Copies of the Naked Goſpel, if fitted for Deans 
only, ought not to have amounted to 500. However, 
The Gentleman, I ſee, quotes Cantons which he never 
read ; nor can it be well expe&ted, That he ſhould be 
acquainted with the Rules and Orders of a Church ; who 
denies the Chief Articles of her Faith. | 
As to his Immortality : The Afﬀdavits that were there 


made intheViſitation were my guides,and afterwards his own 


Confeſſion hath confirm'd molt of thoſeDepoſitions. He boaſts 
much of his Loyalty, which ir is not my buſineſs to deny- 
The charge is Herefie, Incontinence and Bribery, and the Plea 
is; that he is not guilty of Treaſon, I am glad indeed thar 
he is free from any one Crime, bur at the ſame time itis hard, 
that a Man ſhall be excus'd for Crucifying his Saviour, be. 
cauſe he is Ce/ars Friend. It is not my bulinels to look into 
his Life: The Hiſtory of the Viſitation I have ftrigtly 
purſued, and even in that out of reſpect to his Cha- 
racer, omitted a very ſcandalous part of the Charge. 
Ic is the difingenuous task of other Men to publiſh 
falſe and ſurreptitious Affidavits : Whar I havear any time ſer 


forth hath been ſo clearly, and judicially prov'd ; and wiolly. 


© 
dares not diſavow ir. For doth he deny that being then P:o- 


vicechancour inaudita perfidia (which are the words of the 
Decree)he oblig'd Litchfield by colour of LisAuthority to print 
the Naked Goſpel? Is hethe Author of that Heretical Treotiſe 


Or not ? did he call his Saviour Crucifyd Yazabond, or will 
he 


excels out, that after all his Subrerfuges, the Criminal limſelf 
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he deny the charge? Doth he not own that he ſat at St. Atha- 
naſuus Creed > That he ſold the Places and Offices of the 
College; and was guilty of Bribery and Extortion ? In ſhorr, 
there 15 no part of Fe Charge, that is totally diſavow'd bur 
Adultery,and yer that crime too as it was clearly made our in 
Viſitation ; ſo fince by ſupplemental Evidence is confirm'd, 
And therefore it is left to the World to judge, how far the 
Church, and Nation in general are obligd to the ſeaſonable 
care of the Univerlity for cenſuring and burning that Bla- 
ſphemous and Hererical Book;and to the Right Reverend the 
Biſhop of Exeter for expelling the Author of it. 
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Reverendo admodum in (hrifto Patri ac Dom. Dom. 


Joxnartnan Permſſune Divinz Exon. E- 
piſcopo Collegit Exon. in Untverſitate Oxon. 
Patrono & Vifitatori Ordinario , Edvardus 
Maſter Legum Dot. Vicar. veſter in Spiri- 
tualibus Generalis & Comiſſar. veſter in hac 
Parte ſpecial. conſlitut. omnimodas Obedientiam 
&* Reverentiam Paternitati veſtra Reverend. 
Tenore praſentium innoteſcimus, ſugnificamus C5 
certificamus, que Vigore & Virtute Commiſfionis 
wveſtre mihi in hac Parte fait. & aired. 5 de- 
bit. cum Reverentia preſentat. & tradit. pro- 


ceſſum fuit, &* eſt prout ſequitur. ( viz.) 


Die Sabbati ('vig.) Viceſimo ſecundo die 


Menſis Marti,, Anno Dom. (Stylo Anglz) 
1689. inter horas nonam & undecimam 
ante Merid. ejuſ{dem diei in Capella Col- 
legii Exon. in Univerſitate Oxon. coram ve- 
nerabili & egregio viro Edvardo Maſter Le- 
gum Doctore Reverendi admodum Patris 


Domini Fonathanis Permiſhone Divina Zxon. 


Epiſcopi, Patroni & Viſitatoris Collegit 


Exon. predict. Ordinarii Commithario veſtro 
judicialiter ſeden. in prefentia mei Fohamnis 
Greeneway Notarii Publici ſubſcript. in hac 
Parte ſpecialiter afſumpti * Negorinm 
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(4) 
Negotinm appellationis promotum per Jacobum Colmer Artis Ma. 
giſtrum Collegii ' Exon predift. Socium contra Dott. Bury, ejuſdem 
Coll. Refforem George Verman Coll. predit, Subreftor & alios &c. 
Puibus Die hora &* Loco coram prefato ven. & egregro Viro Ed- 
vardo Maſter Legum Doft. judictaliter ſeden. comparuit Thomas Wood 
Legum Bacc. ex parte Reverend: admodum in Chrifto Patris ac Do- 
mini Domini Jonathanis permiſione divina Exon Epiſcopi Collegii 
Exon predift. Patroni & Viſtatoris ordinarii exhibuit Literas Com- 
miſſionales ejuſdlem Reverendi Patris Patroni & Viſitatoris predid. 
preſato Edvardo Maſter Legam Doftori dire. ques eidem Ven, & 
egregio Viro Edvardo Maſter debita cam Reverentia tradidit & pre- 
Sentavit hamiliter petens quatenus prefat, Edvardus Maſter onus Exe- 
cutionis earundem Literarum Commiſſonalium in ſe aſſumere & ac- 
ceptare & juxta vim formam tenorem & effettum earundem procedere. 
& pro Juriſdiftione ſua ſeu potiua veltra in hac parte decernere dig- 
naretur quibus per eum detita famili reverentid receptis & pablice 
tunc & ibid perlefis diflus Edvardus Maſter onus Executionis 
Literarum Commiſſiionalinm hujuſmodli ob honorem & Reverentiam di- 
Ai Reverend; Patris Patrom &* Viſitatoris Committen. (Sc. In 
ſe aſſumpſit & atceptavit & procedend fore decrevit in hujuſmod; 
negotio appellationis juxta & ſecundum omnem vim formam tenorem 
& effeftum earundem & Juris in hac parte exigentians meque Jo. 
Greeneway No. Pub. iu attorem ſcribam frvue Reg. pro expeditione. 
hujuſmodi Negotii appellationis aſſumpſit tunc fatl4 trina preconi- 
zatione pro di, Arthur Bury S. Th, Profeſſor. Coll. preditt. Refto- 
re Georgio Verman Subrefore Ezra Cleyeland, Thoma Lethbridge 
Richardo Hutchins, Benjamino Archer, Samuel Adams & Philippo - 
Thorne ſociis Collegii Exon pradift. ad interefſend. iſtis die hora 
& Loco wltime citatis ad reſpondend. ditto Jacobo Colmer iz hujuſ- 
modi Negotio appellationis comparuerunt Perſonaliter venerabils Vir Ar- 
thur Bury S. 7. P. Reffor dit; Collegii necnon Georgius Verman Sub- 
reftor ibid Ezra Cleeveland, Thomas Lethbridge, Richardus Hutch- 
ins & Philippus Thorn ſed Benjamin Archer & Samuel Adams non | 
comparuerunt quorum ptnas Dominus reſervavit in prox. Tunc compa- | 
ruit Jacobus Colmer- pars appellans & conſtituit Magiſiram Thomam 
Wood Legum Bacc in ejus legitimum procuratorem ad agend. Sc, quod 
ftatim in ſe acceptavit & fecit ſe Gc. Tunc fatla denuo trina | 
preconizatione pro dit. Benjamin Archer & Samuel Adams ezs- 
que 


que mon comparen. &c. diius Wood in preſentia Dofloris Bury-- 
Georgii Verman, Ezrz Cleeveland, Thomz Lethbridg, Richardi 
Hutchins & Philippi Thorn comparey. & in penam Contu- 
macig di Archer & Adams abſen, Loco Libells exhbibuit 
Protocol. appellationis quod Dom adwifit quatenus de Fure &>c. De- 
inde diflus Wood exhibuit Inhibitionem & Monitionem pro trauſmiſ. 
fone totius proceſſus in hoc negotio babit &- fat. & allegavit eaſdemfuiſſe 
& eſſe debite execut. juxta Certificat. authentic. ſub ſigillo Officialitatis | 
Berks fatlaque deinde trina preconizatione pro dif4 Archer. & A- 
dams #0» comparen. Dominws in penam nou comparen. & in preſentia 
comparen. monuit eos ad introducend. proceſſum in prima hujus cauſe 
inſtantia fa. ©c. poſt merid & ulteriorem executionem dife com- 
miſſiouis continuavit & prorogavit ad publicam Cameram infra dit? Colle. 
gium Exon. notorie fituat, inter horam ſecundam & gquartam pome-- 
rid. hujus diei monitis partibus preſen. ad tunc ibidintereſſend. & in. 
penam Archer & Adams nou comparend Cont. Cur. Occ. 

Eodem die inter horaw Secund. & quartam pomerid coram prefa- 
to Edvardo Malter Legum Doflore Commiſſario antedift ix publica 
Camera in Collegio pred. pro Tribunal. ſeden. wocatis prius. prefatin: 
Dofore Bury, Georgio Verman, Ezra Cleeveland, Thom. Leth- 
bridg, Richardo Hutchins & Philippo Thorn fadtique trina. preconi- 
zatione pro dit Beny. Archer & Samuel Adams eisque non compares. 
comparait Wood Procurator dif. Jacobi Colmer & in preſentia dis 
for. Doftoris Bury, Georgii Verman, Ezrz Cleeveland, Thomz 
Lethbridg, Richardi Hutchins 6. Philippi Thorn. Comparen. & * 
in. penam Contumacie dif. Archer & Adams abſex. petiit procedend.. 
fore juxta formams. retroatorum in preſentia dif. Dottoris -Bury, Ge- 
orgii Verman, Thomz Lethbridg 8: Philippi Thorn exhiber. ſcrip- 
tum quoddam continens proteſtationes ſuas. manibus ſuis propriis ſub- 
ſeript. & atteſtas. quod petierunt admitti & inattitari fic I«cipiens in 
Viſiratione Collegis Exon ic. Et fic terminans privilegiis woſtris 
hac ex parte intemeratis quod ſcriptum Dominus ad eorum peticionem 
admifit quatenus _— fit admittend. &* non aliter neque alio modo 
Interrogatis prius Magiſtris Ezra Cleeveland & Rich. Hutchins da-. 
obus ex Sociis dift. Colleg. Exon. Senior. an velint- dift. ſcript.. frue 
Proteftationem atteſtari ſub manibus ſuis dif., Cleeveland & Hutch- 
ins expreſſe renuncian. & eidem nou conſentientibus. Tanc Dominus 
ad petitionem dif. Doitoris Bury reſervavit poteftatem ſubſcribendi 
dif. Inſtrument dittis Archer & Adams abſentibus fj eidem Inftru. 
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Sante proteſtatione pred. Dod. Bury, Georgii Verman, Thome' 


Lethbridg & Philippi Thorn decrevit procedend. fore in hoc Negotiv 
&S monuit dif. Dottorem Bury alioſqgue comparen. ad introducend. 
-proceſſum tn hoc Negotio juxta Monitionem eis Fudicialiter faft. eis ve- 
ro nox introducentibus Dominus Wood accuſavit Contumacias dithor. 
Dottoris Bury, Georgii Verman, Ezrz Cleveland, Thomez Leth- 
bridg, Richardo Hutchins & Philippi Thorn i» #0 tranſmittendo 
vel exhibendo proceſſum in primd hujus pretenſe cauſe inſtantii habite 
& faft. & -periit ſententiam ferri Ec. diftis vero Doftore Bury, Ge- 
orgioVerman, Thoma Lethbridg & Philippo Thorn a/eg. quod virtute 
Sat, Collegii pred. proceſſum in cauſa amotionis vel expalfionis tene- 
antur procedere ſummarie & de plano & fine ſtrepitu Judiciali eaque 
de cauſa nullum proceſſum in Scriptis habuiſſe aut habere nec proinde 
poſſe exhibere nec ullum Stat. wiolaſſe» Tunc fatld dewno trina pre- 
coniſatione pro dif. Archer & Adams eiſque non comparen. Dominws 
Wood +#n penam eorum ccontumac. & in preſentia comparen, obtulit 
Sententiam definitivam quam petiit admitti ferri legi & promulgars 
Jed Dominus ad petitionem diftor. Doftoris Bury, Georgii Verman, 
Thomz Lethbridg & Philippi Thorn coxtinuavit & prorogavit ul- 
teriorene expeditiouem hujuſmodi Commiſionis &» fiualem auditionem 
hujuſmodi Cauſe iu Diem Martis prox. inter horas Secund. & Quart. 
pomerid, ejuſdem diei hoc in loco Monitis partibus tunc preſentibus &c., 
Cont. Certificatorio &c. 

Poftea Die Martis ( viz) Vicefmo Quinto Die Menfis Martii An- 
m0 Dom. 1690. UInter horas tertiam & quartam pomerid. in hac 
parte Aſſignatas in publica Camera Colleg, Exon. pred.coram prefato 
venerabili & egregto Viro Edvardo Maſter Leg. Dif. Com. antedilt. 
pro tribunal. ſeden. in preſentia mei Jo. Greeneway Not. Pub. * 

Quibus, Gc. fai trina praconizatione pro dif Doftor Bury, 
Georgio. Verman, Ezra Clecveland, Thom' Lethbridge, Richardo 
Hutchins, Benjamino Archer, Samue!' Adams & Philippo Thorne 
Comparuerunt © Exhibuerunt Scripram quoddam de novo continens 
proteftationes ſuas manibus ſuis ſubſcript” &* atteſtatas (except? Cleeve- 
land &- Hutchins) quod petierunt admitti & inatlitari E zncipiens 


_1n vifitatione Collegiz Exon Et fic terminans proteſtantes irritum fore 


guicquid contra Aﬀta noſtra Statutum fuerit. Buod Scriptum petierunt 


admitts Oc. Dominus admiſit quatenws de Jure fit admittend. & nox 
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Tunc Dom. Wood obtulit Billam expenſaram quam petiit admitti- 
O* taxari Dominus ad ejus petitionem taxavit eand. ad ſummam vigin- - 
tt Marcarum ( fads: prius fide perdi, Wood Client. ſuum expoſuiſſe, . 
&c. & expoſiturum eſſe ſummam taxat) & Dom. aſſignavit pro ſolu- 
tione diflarum expenſarum in vel citra primum diem Menfis Maij prox. . 
GS judigial. monuit Dominos Do#t. Bury Georg. Verman Ezra Cleeve- 
land Thomam Lethbridge Richardum Hutchins Philippum Thorne - 
Benjam. Archer &: Samuel. Adams dif. ſum. taxat, pn Mro: Jacobo. 
Colmer ſeu ejus procurat. in vel citra diem pred, Tunc Dom. Wood: 
petiit ſententiam execution; demandari partemgs ſuam attual, reſtita-- 
ere & nomen ſuum in Libro promptuarii ſive Regiſtro ditti Collegii in- 
feribere unde Dominus nomen Mr. Colmer 7»ſcripfit tum in ea partes Li- 
bri predift. qua primo deletum- frue omiſſum fucrit tum in ea. parte ubi 
hoc die Nomina ſociorum [cribuntur & inſeruntur. 
2ue omnia & fingula fic (ut permittitur ) Cor am No/is Geſta habi. 
ta & fafta vera eſſe Paternitati veſtre certificamin ead:mg; u;4cum L4- 
terds 
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